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TITLE VII
SPECIAL EDUCATION

CHAPTER 41
SPECIAL EDUCATION

[Prior to 9/7/88, see Public Instruction Department[670] Ch 12]

DIVISION I
PURPOSE AND APPLICABILITY

281—41.1(256B,34CFR300) Purposes. The purposes of this chapter are as follows:

1. To ensure that all children with disabilities have available to them a free appropriate public
education that emphasizes special education and related services designed to meet their unique needs
and prepare them for further education, employment, and independent living;

2. To ensure that the rights of children with disabilities and their parents are protected;

3. To assist local educational agencies, area education agencies, and state agencies to provide for
the education of all children with disabilities and to allocate responsibilities among those agencies; and

4. To assess and ensure the effectiveness of efforts to educate children with disabilities.

281—41.2(256B,34CFR300) Applicability of this chapter. The provisions of this chapter are binding
on each public agency in the state that provides special education and related services to children with
disabilities, regardless of whether that agency is receiving funds under Part B of the Individuals with
Disabilities Education Act (Act).

41.2(1) General. The provisions of this chapter apply to all political subdivisions of the state that
are involved in the education of children with disabilities, including:

a. The state educational agency (SEA).

b.  Local educational agencies (LEAs), area education agencies (AEAs), and public charter schools
that are not otherwise included as LEAs or educational service agencies (ESAs) and are not a school of
an LEA or ESA.

c.  Other state agencies and schools, including but not limited to the departments of human services
and public health and state schools and programs for children with deafness or children with blindness.

d.  State and local juvenile and adult correctional facilities.

41.2(2) Private schools and facilities. Each public agency in the state is responsible for ensuring
that the rights and protections under Part B of the Act are given to children with disabilities referred to
or placed in private schools and facilities by that public agency; or placed in private schools by their
parents under the provisions of rule 281—41.148(256B,34CFR300).

41.2(3) Age. This chapter applies to all children requiring special education between birth and the
twenty-first birthday and to a maximum allowable age under lowa Code section 256B.8.

DIVISION II
DEFINITIONS

281—41.3(256B,34CFR300) Act. “Act” means the Individuals with Disabilities Education Act as
amended through August 14, 2006.

281—41.4(256B,273) Area education agency. “Area education agency” or “AEA” is a political
subdivision of the state organized pursuant to lowa Code chapter 273. An area education agency,
depending on context, may be a local educational agency, as defined in rule 41.28(256B,34CFR300), an
educational service agency, as defined in rule 281—41.12(256B,34CFR300), or both simultaneously.

281—41.5(256B,34CFR300) Assistive technology device. “Assistive technology device” means any
item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or
customized, that is used to increase, maintain, or improve the functional capabilities of a child with a
disability. The term does not include a medical device that is surgically implanted or the replacement of
such device.
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281—41.6(256B,34CFR300) Assistive technology service. “Assistive technology service” means any
service that directly assists a child with a disability in the selection, acquisition, or use of an assistive
technology device. The term includes the following:

1. The evaluation of the needs of a child with a disability, including a functional evaluation of the
child in the child’s customary environment;

2. Purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices
by children with disabilities;

3. Selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or
replacing assistive technology devices;

4. Coordinating and using other therapies, interventions, or services with assistive technology
devices, such as those associated with existing education and rehabilitation plans and programs;

5. Training or technical assistance for a child with a disability or, if appropriate, that child’s family;
and

6. Training or technical assistance for professionals (including individuals providing education or
rehabilitation services), employers, or other individuals who provide services to, employ, or are otherwise
substantially involved in the major life functions of that child.

281—41.7(256B,34CFR300) Charter school. “Charter school” has the meaning given the term in
Section 5210(1) of the Elementary and Secondary Education Act of 1965 as amended through August
14, 2006, 20 U.S.C. 6301 et seq. (ESEA).

281—41.8(256B,34CFR300) Child with a disability. “Child with a disability” refers to a person under
21 years of age, including a child under 5 years of age, who has a disability in obtaining an education.
The term includes an individual who is over 6 and under 16 years of age who, pursuant to the statutes of
this state, is required to receive a public education; an individual under 6 or over 16 years of age who,
pursuant to the statutes of this state, is entitled to receive a public education; and an individual between
the ages of 21 and 24 who, pursuant to the statutes of this state, is entitled to receive special education
and related services. In federal usage, this refers to infants, toddlers, children and young adults. In
these rules, this term is synonymous with “child requiring special education” and “eligible individual.”
“Disability in obtaining an education” refers to a condition, identified in accordance with this chapter,

which, by reason thereof, causes a child to require special education and support and related services.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.9(256B,34CFR300) Consent.

41.9(1) Obtaining consent. “Consent” is obtained when all of the following conditions are satisfied:

a. The parent has been fully informed of all information relevant to the activity for which consent
is sought, in his or her native language, or through another mode of communication;

b.  The parent understands and agrees in writing to the carrying out of the activity for which
parental consent is sought, and the consent describes that activity and lists the records (if any) that will
be released and to whom; and

c¢.  The parent understands that the granting of consent is voluntary on the part of the parent and
may be revoked at any time.

41.9(2) When revocation of consent is effective. If a parent revokes consent, that revocation is not
retroactive (i.e., it does not negate an action that occurred after the consent was given and before the
consent was revoked).

41.9(3) Special rule. If a parent of a child revokes consent, in writing, for the child’s receipt of
special education services after the child is initially provided special education and related services, the
public agency is not required to amend the child’s education records to remove any references to the

child’s receipt of special education and related services because of the revocation of consent.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]
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281—41.10(256B,34CFR300) Core academic subjects. “Core academic subjects” means English,
reading or language arts, mathematics, science, foreign languages, civics and government, economics,
arts, history, and geography.

281—41.11(256B,34CFR300) Day; business day; school day. “Day” means calendar day unless
otherwise indicated as business day or school day.

1. “Business day” means Monday through Friday, except for federal and state holidays, unless
holidays are specifically included in the designation of business day, as in 41.148(4) “b.”

2. “School day” means any day, including a partial day, when children are in attendance at school
for instructional purposes. School day has the same meaning for all children in school, including children
with and without disabilities. The length of the school day for an eligible individual shall be the same
as that determined by the local educational agency’s board of directors for all other individuals, unless a
shorter day or longer day is prescribed in the eligible individual’s individualized education program.

281—41.12(256B,34CFR300) Educational service agency. “Educational service agency” means a
regional public multiservice agency that is authorized by state law to develop, manage, and provide
services or programs to LEAs; and is recognized as an administrative agency for purposes of the
provision of special education and related services provided within public elementary schools and
secondary schools of the state. “Educational service agency” includes any other public institution or
agency that has administrative control and direction over a public elementary school or secondary
school and includes entities that meet the definition of intermediate educational unit in Section 602(23)
of the Act as in effect prior to June 4, 1997.

281—41.13(256B,34CFR300) Elementary school. “Elementary school” means a nonprofit
institutional day or residential school, including a public elementary charter school, that provides
elementary education, as determined under state law.

281—41.14(256B,34CFR300) Equipment. “Equipment” means machinery, utilities, and built-in
equipment and any necessary enclosures or structures to house the machinery, utilities, or equipment.
“Equipment” includes other items necessary for the functioning of a particular facility as a facility for
the provision of educational services, including items such as instructional equipment and necessary
furniture; printed, published and audio-visual instructional materials; telecommunications, sensory, and
other technological aids and devices; and books, periodicals, documents, and other related materials.

281—41.15(256B,34CFR300) Evaluation. “Evaluation” means procedures used in accordance with
rules 281—41.304(256B,34CFR300) to 281—41.311(256B,34CFR300) to determine whether a child
has a disability and the nature and extent of the special education and related services that the child
needs.

281—41.16(256B,34CFR300) Excess costs. “Excess costs” means those costs that are in excess of the
average annual per-student expenditure in an LEA during the preceding school year for an elementary
school or secondary school student, as may be appropriate, and that must be computed after deducting
the following:

41.16(1) Certain federal funds. Amounts received under Part B of the Act; under Part A of Title I
of the ESEA; and under Parts A and B of Title III of the ESEA; and

41.16(2) Certain state or local funds. Any state or local funds expended for programs that would
qualify for assistance under subrule 41.16(1), but excluding any amounts for capital outlay or debt
service.

281—41.17(256B,34CFR300) Free appropriate public education. “Free appropriate public
education” or “FAPE” means special education and related services that are provided at public
expense, under public supervision and direction, and without charge; that meet the standards of the
SEA, including the requirements of this chapter; that include an appropriate preschool, elementary
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school, or secondary school education; and that are provided in conformity with an individualized
education program (IEP) that meets the requirements of rules 281—41.320(256B,34CFR300) to
281—41.324(256B,34CFR300).

281—41.18(256B,34CFR300) Highly qualified special education teachers.

41.18(1) Requirements for special education teachers teaching core academic subjects. For any
public elementary or secondary school special education teacher teaching core academic subjects, the
term “highly qualified”” has the meaning given the term in Section 9101 of the ESEA and 34 CFR 200.56,
except that the requirements for “highly qualified” also include the following:

a. The requirements described in subrule 41.18(2); and

b.  The option for teachers to meet the requirements of Section 9101 of the ESEA by meeting the
requirements of subrules 41.18(3) and 41.18(4).

41.18(2) Requirements for special education teachers in general.

a. When used with respect to any public elementary school or secondary school special education
teacher, “highly qualified” requires that:

(1) The teacher has obtained full state certification as a special education teacher, including
certification obtained through alternative routes to certification, or has passed the state special education
teacher licensing examination and holds a license to teach in the state as a special education teacher,
except that when used with respect to a teacher teaching in a public charter school, “highly qualified”
means that the teacher meets the certification or licensing requirements, if any, set forth in the state’s
public charter school law;

(2) The teacher has not had special education certification or licensure requirements waived on an
emergency, temporary, or provisional basis; and

(3) The teacher holds at least a bachelor’s degree.

b. A teacher will be considered to meet the standard in 41.18(2)“a”(1) if that teacher is
participating in an alternative route to special education certification program as follows:

(1) The teacher meets the following requirements:

1. Receives high-quality professional development that is sustained, intensive, and
classroom-focused in order to have a positive and lasting impact on classroom instruction, before and
while teaching;

2. Participates in a program of intensive supervision that consists of structured guidance and
regular ongoing support for teachers or a teacher mentoring program;

3. Assumes functions as a teacher only for a specified period of time not to exceed three years;
and

4. Demonstrates satisfactory progress toward full certification as prescribed by the state; and

(2) The state ensures, through its certification and licensure process, that the provisions in
41.18(2)“b (1) are met.

¢.  Anypublic elementary school or secondary school special education teacher who is not teaching
a core academic subject is “highly qualified” if the teacher meets the requirements in 41.18(2) “a ” or the
requirements in 41.18(2) “a”(3) and 41.18(2) “b.”

41.18(3) Requirements for special education teachers teaching to alternate academic achievement
standards. When used with respect to a special education teacher who teaches core academic subjects
exclusively to children who are assessed against alternate academic achievement standards established
under 34 CFR 200.1(d), “highly qualified” means the teacher, whether new or not new to the profession,
may either:

a. Meet the applicable requirements of Section 9101 of the ESEA and 34 CFR 200.56 for any
elementary, middle, or secondary school teacher who is new or not new to the profession; or

b.  Meet the requirements of paragraph (B) or (C) of Section 9101(23) of the ESEA as applied to an
elementary school teacher, or, in the case of instruction above the elementary level, meet the requirements
of paragraph (B) or (C) of Section 9101(23) of the ESEA as applied to an elementary school teacher
and have subject matter knowledge appropriate to the level of instruction being provided and needed to
effectively teach to those standards, as determined by the state.
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41.18(4) Requirements for special education teachers teaching multiple subjects. When used with
respect to a special education teacher who teaches two or more core academic subjects exclusively to
children with disabilities, “highly qualified” means that the teacher may either:

a. Meet the applicable requirements of Section 9101 of the ESEA and 34 CFR 200.56(b) or (c);

b. In the case of a teacher who is not new to the profession, demonstrate competence in all the
core academic subjects in which the teacher teaches in the same manner as is required for an elementary,
middle, or secondary school teacher who is not new to the profession under 34 CFR 200.56(c); or

c. Inthe case of a new special education teacher who teaches multiple subjects and who is “highly
qualified” in mathematics, language arts, or science, demonstrate, not later than two years after the date
of employment, competence in the other core academic subjects in which the teacher teaches in the same
manner as is required for an elementary, middle, or secondary school teacher under 34 CFR 200.56(c).

41.18(5) Reserved.

41.18(6) Rule of construction. Notwithstanding any other individual right of action that a parent or
student may maintain under Part B of the Act or this chapter, nothing in Part B of the Act or this chapter
shall be construed to create a right of action on behalf of an individual student or class of students for
the failure of a particular SEA or LEA employee to be “highly qualified,” or to prevent a parent from
filing a complaint under rules 281—41.151(256B,34CFR300) to 281—41.153(256B,34CFR300) about
staff qualifications with the SEA as provided for under this chapter.

41.18(7) Applicability of definition to ESEA; clarification of new special education teacher.

a. A teacher who is “highly qualified” under this rule is considered “highly qualified” for purposes
of the ESEA.

b.  For purposes of 41.18(4)“c,” a fully certified regular education teacher who subsequently
becomes fully certified or licensed as a special education teacher is a new special education teacher
when first hired as a special education teacher.

41.18(8) Private school teachers not covered. The requirements in this rule do not apply to teachers
hired by private elementary schools and secondary schools including private school teachers hired or
contracted by LEAs to provide equitable services to parentally placed private school children with

disabilities under rule 281—41.138(256,256B,34CFR300).
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.19(256B,34CFR300) Homeless children. “Homeless children” has the meaning given the
term “homeless children and youths” in Section 725 (42 U.S.C. 11434a) of the McKinney-Vento
Homeless Assistance Act as amended through August 14, 2006, 42 U.S.C. 11431 et seq.

281—41.20(256B,34CFR300) Include. “Include” means that the items named are not all of the possible
items that are covered, whether like or unlike the ones named.

281—41.21(256B,34CFR300) Indian and Indian tribe. “Indian” means an individual who is a member
of an Indian tribe. “Indian tribe” means any federal or state Indian tribe, settlement, band, rancheria,
pueblo, colony, or community, including any Alaska native village or regional village corporation as
defined in or established under the Alaska Native Claims Settlement Act, 43 U.S.C. 1601 et seq.

281—41.22(256B,34CFR300) Individualized education program. “Individualized education
program” or “IEP” means a written statement for a child with a disability that is developed, reviewed,
and revised in accordance with rules 281—41.320(256B,34CFR300) to 281—41.324(256B,34CFR300).
A single IEP for each eligible individual, which specifies all the special education and related services
the eligible individual is to receive, is required.

281—41.23(256B,34CFR300) Individualized education program team. “Individualized
education program team” or “IEP team” means a group of individuals described in rule
281—41.321(256B,34CFR300) that is responsible for developing, reviewing, or revising an IEP for a
child with a disability.
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281—41.24(256B,34CFR300) Individualized family service plan. “Individualized family service
plan” or “IFSP” has the meaning given the term in Section 636 of the Act.

281—41.25(256B,34CFR300) Infant or toddler with a disability. “Infant or toddler with a disability”
means an individual under three years of age who needs early intervention services either because the
individual has a condition, based on informed clinical opinion, known to have a high probability of
resulting in later delays in growth and development if early intervention services are not provided;
or the individual has a developmental delay, which is a 25 percent delay as measured by appropriate
diagnostic instruments and procedures, based on informed clinical opinion, in one or more of the
following developmental areas: cognitive development, physical development including vision and
hearing, communication development, social or emotional development, or adaptive development.

281—41.26(256B,34CFR300) Institution of higher education. “Institution of higher education” has
the meaning given the term in Section 101 of the Higher Education Act of 1965 as amended through
August 14, 2006, 20 U.S.C. 1021 et seq. (HEA); and also includes any community college receiving
funds from the Secretary of the Interior under the Tribally Controlled Community College or University
Assistance Act of 1978, 25 U.S.C. 1801 et seq.

281—41.27(256B,34CFR300) Limited English proficient. “Limited English proficient” has the
meaning given the term in Section 9101(25) of the ESEA.

281—41.28(256B,34CFR300) Local educational agency.

41.28(1) General. “Local educational agency” or “LEA” means a public board of education or other
public authority legally constituted within a state for either administrative control or direction of, or to
perform a service function for, public elementary or secondary schools in a city, county, township, school
district, or other political subdivision of a state, or for a combination of school districts or counties as are
recognized in a state as an administrative agency for its public elementary schools or secondary schools.

41.28(2) Educational service agencies and other public institutions or agencies. The term includes
an educational service agency, as defined in rule 281—41.12(256B,34CFR300) and any other public
institution or agency having administrative control and direction of a public elementary school or
secondary school, including a public nonprofit charter school that is established as an LEA under state
law.

41.28(3) BlA-funded schools. The term includes an elementary school or secondary school funded
by the Bureau of Indian Affairs, and not subject to the jurisdiction of any SEA other than the Bureau of
Indian Affairs, but only to the extent that the inclusion makes the school eligible for programs for which
specific eligibility is not provided to the school in another provision of law and the school does not have
a student population that is smaller than the student population of the LEA receiving assistance under
the Act with the smallest student population.

281—41.29(256B,34CFR300) Native language.

41.29(1) General. “Native language,” when used with respect to an individual who is limited
English proficient, means the following:

a. The language normally used by that individual or, in the case of a child, the language normally
used by the parents of the child; or

b.  The language normally used by the child in the home or learning environment; this language
shall be considered “native language” in all direct contact with a child, including evaluation of the child.

41.29(2) Special rule. For an individual with deafness or blindness, or for an individual with no
written language, the mode of communication is that normally used by the individual, such as sign
language, Braille, or oral communication.

281—41.30(256B,34CFR300) Parent.
41.30(1) General. “Parent” means:
a. A biological or adoptive parent of a child;
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b. A foster parent, unless state law, regulations, or contractual obligations with a state or local
entity prohibit a foster parent from acting as a parent;

¢. A guardian generally authorized to act as the child’s parent, or authorized to make educational
decisions for the child, but not the state if the child is a ward of the state;

d.  An individual acting in the place of a biological or adoptive parent including a grandparent,
stepparent, or other relative with whom the child lives or an individual who is legally responsible for the
child’s welfare; or

e. A surrogate parent who has been appointed in accordance with rule 281—
41.519(256B,34CFR300) or 20 U.S.C. 1439(a)(5).

41.30(2) Rules of construction and application. The following rules are to be used to determine
whether a party qualifies as a parent:

a. Except as provided in 41.30(2) “b, ” the biological or adoptive parent, when attempting to act
as the parent under this chapter and when more than one party is qualified to act as a parent under this
chapter, must be presumed to be the parent for purposes of this rule unless the biological or adoptive
parent does not have legal authority to make educational decisions for the child.

b.  Ifajudicial decree or order identifies a specific person or persons under paragraphs “a” to “d”
of subrule 41.30(1) to act as the parent of a child or to make educational decisions on behalf of a child,
then such person or persons shall be determined to be the parent for purposes of this rule.

c.  “Parent” does not include a public or private agency involved in the education or care of a child
or an employee or contractor with any public or private agency involved in the education or care of the
child in that employee’s or contractor’s official capacity.

281—41.31(256B,34CFR300) Parent training and information center. “Parent training and
information center” means a center assisted under Section 671 or 672 of the Act.

281—41.32(256B,34CFR300) Personally identifiable. “Personally identifiable” means information
that contains the name of the child, the child’s parent, or other family member; the address of the child;
a personal identifier, such as the child’s social security number or student number; or a list of personal
characteristics or other information that would make it possible to identify the child with reasonable
certainty.

281—41.33(256B,34CFR300) Public agency; nonpublic agency; agency. “Public agency” includes
the SEA, LEAs, ESAs, nonprofit public charter schools that are not otherwise included as LEAs or
ESAs and are not a school of an LEA or ESA, and any other political subdivisions of the state that
are responsible for providing education to children with disabilities. “Nonpublic agency” includes
any private organization of whatever form that is responsible for providing education to children with
disabilities and that is not a public agency. “Agency” includes public agencies and nonpublic agencies.

281—41.34(256B,34CFR300) Related services.

41.34(1) General. “Related services” means transportation and such developmental, corrective,
and other supportive services as are required to assist a child with a disability to benefit from special
education. “Related services” includes speech-language pathology and audiology services; interpreting
services; psychological services; physical and occupational therapy; recreation, including therapeutic
recreation; early identification and assessment of disabilities in children; counseling services, including
rehabilitation counseling; orientation and mobility services; and medical services for diagnostic or
evaluation purposes. “Related services” also includes school health services and school nurse services,
social work services in schools, and parent counseling and training.

41.34(2) Exception, services that apply to children with surgically implanted devices, including
cochlear implants.

a. “Related services” does not include a medical device that is surgically implanted, the
optimization of that device’s functioning (e.g., mapping), maintenance of that device, or the replacement
of that device.
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b.  Nothing in paragraph “a” of this subrule shall:

(1) Limit the right of a child with a surgically implanted device (e.g., cochlear implant) to receive
related services as listed in subrule 41.34(1) that are determined by the IEP team to be necessary for the
child to receive FAPE,;

(2) Limit the responsibility of a public agency to appropriately monitor and maintain medical
devices that are needed to maintain the health and safety of the child, including breathing, nutrition, or
operation of other bodily functions, while the child is transported to and from school or is at school; or

(3) Prevent the routine checking of an external component of a surgically implanted device to make
sure it is functioning properly, as required in rule 281—41.113(256B,34CFR300).

41.34(3) Individual related services terms defined. The terms used in this definition are defined as
follows:

a. “Audiology” includes:

(1) Identification of children with hearing loss;

(2) Determination of the range, nature, and degree of hearing loss, including referral for medical
or other professional attention for the habilitation of hearing;

(3) Provision of habilitative activities, such as language habilitation, auditory training, speech
reading (lipreading), hearing evaluation, and speech conservation;

(4) Creation and administration of programs for prevention of hearing loss;

(5) Counseling and guidance of children, parents, and teachers regarding hearing loss; and

(6) Determination of children’s needs for group and individual amplification, selecting and fitting
an appropriate aid, and evaluating the effectiveness of amplification.

b.  “Counseling services” means services provided by qualified social workers, psychologists,
guidance counselors, or other qualified personnel.

c.  “Early identification and assessment of disabilities in children” means the implementation of
a formal plan for identifying a disability as early as possible in a child’s life.

d.  “Interpreting services” includes the following:

(1) For children who are deaf or hard of hearing, oral transliteration services, cued language
transliteration services, sign language transliteration and interpreting services, and transcription
services, such as communication access real-time translation (CART), C-Print, and TypeWell; and

(2) For children who are deaf-blind, special interpreting services.

e. “Medical services” means services provided by a licensed physician to determine a child’s
medically related disability that results in the child’s need for special education and related services.
- “Occupational therapy” means services provided by a qualified occupational therapist, and

includes the following:

(1) Improving, developing, or restoring functions impaired or lost through illness, injury, or
deprivation;

(2) Improving ability to perform tasks for independent functioning if functions are impaired or lost;
and

(3) Preventing, through early intervention, initial or further impairment or loss of function.

g “Orientation and mobility services” means services provided to blind or visually impaired
children by qualified personnel to enable those students to attain systematic orientation to and safe
movement within their environments in school, home, and community, and includes teaching children
the following, as appropriate:

(1) Spatial and environmental concepts and use of information received by the senses (such as
sound, temperature and vibrations) to establish, maintain, or regain orientation and line of travel (e.g.,
using sound at a traffic light to cross the street);

(2) To use the long cane or a service animal to supplement visual travel skills or as a tool for safely
negotiating the environment for children with no available travel vision;

(3) To understand and use remaining vision and distance low vision aids; and

(4) Other concepts, techniques, and tools.
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h.  “Parent counseling and training” means assisting parents in understanding the special needs of
their child; providing parents with information about child development; and helping parents to acquire
the necessary skills that will allow them to support the implementation of their child’s IEP or IFSP.

i.  “Physical therapy” means services provided by a qualified physical therapist.

j. “Psychological services” includes the following:

(1) Administering psychological and educational tests, and other assessment procedures;

(2) Interpreting assessment results;

(3) Obtaining, integrating, and interpreting information about child behavior and conditions
relating to learning;

(4) Consulting with other staff members in planning school programs to meet the special
educational needs of children as indicated by psychological tests, interviews, direct observation, and
behavioral evaluations;

(5) Planning and managing a program of psychological services, including psychological
counseling for children and parents; and

(6) Assisting in developing positive behavioral intervention strategies.

k. “Recreation” includes the following:

(1) Assessment of leisure function;

(2) Therapeutic recreation services;

(3) Recreation programs in schools and community agencies; and

(4) Leisure education.

[ “Rehabilitation counseling services” means services provided by qualified personnel in
individual or group sessions that focus specifically on career development, employment preparation,
achieving independence, and integration in the workplace and community of a student with a disability.
The term also includes vocational rehabilitation services provided to a student with a disability by
vocational rehabilitation programs funded under the Rehabilitation Act of 1973 as amended through
August 14, 2006, 29 U.S.C. 701 et seq.

m.  “School health services and school nurse services” means health services that are designed to
enable a child with a disability to receive FAPE as described in the child’s IEP. School nurse services are
services provided by a qualified school nurse. School health services are services that may be provided
by either a qualified school nurse or other qualified person.

n.  “Social work services in schools” includes the following:

(1) Preparing a social or developmental history concerning a child with a disability;

(2) Group and individual counseling with the child and family;

(3) Working in partnership with parents and others on those problems in a child’s living situation
(home, school, and community) that affect the child’s adjustment in school;

(4) Mobilizing school and community resources to enable the child to learn as effectively as
possible in his or her educational program; and

(5) Assisting in developing positive behavioral intervention strategies.

0. “Speech-language pathology services” includes the following:

(1) Identification of children with speech or language impairments;

(2) Diagnosis and appraisal of specific speech or language impairments;

(3) Referral for medical or other professional attention necessary for the habilitation of speech or
language impairments;

(4) Provision of speech and language services for the habilitation or prevention of communicative
impairments; and

(5) Counseling and guidance of parents, children, and teachers regarding speech and language
impairments.

p.  “Transportation” includes the following:

(1) Travel to and from school and between schools;

(2) Travel in and around school buildings; and

(3) Specialized equipment, such as special or adapted buses, lifts, and ramps, if required to provide
special transportation for a child with a disability.
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41.34(4) Rule of construction. A particular service listed in this rule may also be considered
special education under rule 281—41.39(256B,34CFR300), a supplementary aid and service under rule
281—41.42(256B,34CFR300), or a support service under rule 281—41.409(256B,34CFR300).

281—41.35(34CFR300) Scientifically based research. “Scientifically based research” has the meaning
given the term in Section 9101(37) of the ESEA.

281—41.36(256B,34CFR300) Secondary school. “Secondary school” means a nonprofit institutional
day or residential school, including a public secondary charter school that provides secondary education,
as determined under state law, except that it does not include any education beyond grade 12.

281—41.37(34CFR300) Services plan. “Services plan” has the meaning given the term in 34 CFR
300.37.

281—41.38(34CFR300) Secretary. “Secretary” means the Secretary of the United States Department
of Education.

281—41.39(256B,34CFR300) Special education.

41.39(1) General. “Special education” means specially designed instruction, at no cost to the
parents, to meet the unique needs of a child with a disability, including:

a. Instruction conducted in the classroom, in the home, in hospitals and institutions, and in other
settings; and

b.  Instruction in physical education.

41.39(2) Specific services included in special education. Special education includes each of the
following, if the services otherwise meet the requirements of subrule 41.39(1):

a.  Any service listed in this chapter, including support services, related services, and supplemental
aids and services, that is specially designed instruction under subrule 41.39(1) or state standards or is
required to assist an eligible individual in taking advantage of, or responding to, educational programs
and opportunities;

b.  Travel training; and

¢.  Vocational education.

41.39(3) Individual special education terms defined. The terms in this definition are defined as
follows:

a.  “Atno cost” means that all specially designed instruction is provided without charge, but does
not preclude incidental fees that are normally charged to nondisabled students or their parents as a part
of the regular education program. An AEA or LEA may ask, but not require, parents of children with
disabilities to use public insurance or benefits or private insurance proceeds to pay for services if they
would not incur a financial cost, as described in rule 281—41.154(256B,34CFR300).

b.  “Physical education” means the development of physical and motor fitness; fundamental
motor skills and patterns; and skills in aquatics, dance, and individual and group games and sports,
including intramural and lifetime sports; and includes special physical education, adapted physical
education, movement education, and motor development.

c.  “Specially designed instruction” means adapting, as appropriate to the needs of an eligible
child under this chapter, the content, methodology, or delivery of instruction:

(1) To address the unique needs of the child that result from the child’s disability; and

(2) Toensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

d.  “Travel training” means providing instruction, as appropriate, to children with significant
cognitive disabilities, and any other children with disabilities who require this instruction, to enable
them to:

(1) Develop an awareness of the environment in which they live; and

(2) Learn the skills necessary to move effectively and safely from place to place within that
environment (e.g., in school, in the home, at work, and in the community).
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e.  “Vocational education” means organized educational programs that are directly related to the
preparation of individuals for paid or unpaid employment, or for additional preparation for a career not
requiring a baccalaureate or advanced degree.

281—41.40(34CFR300) State. “State” means each of the 50 states, the District of Columbia, the
Commonwealth of Puerto Rico, and each of the outlying areas.

281—41.41(256B,34CFR300) State educational agency. “State educational agency” or “SEA” means
the state board of education or other agency or officer primarily responsible for the state supervision of
public elementary schools and secondary schools, or, if there is no such officer or agency, an officer or
agency designated by the governor or by state law.

281—41.42(256B,34CFR300) Supplementary aids and services. “Supplementary aids and services”
means aids, services, and other supports that are provided in regular education classes, other
education-related settings, and in extracurricular and nonacademic settings, to enable children with
disabilities to be educated with nondisabled children to the maximum extent appropriate in accordance
with rules 281—41.114(256B,34CFR300) to 281—41.116(256B,34CFR300).

281—41.43(256B,34CFR300) Transition services.

41.43(1) General. “Transition services” means a coordinated set of activities for a child with a
disability and meets the following description:

a. Is designed to be within a results-oriented process, that is focused on improving the academic
and functional achievement of the child with a disability to facilitate the child’s movement from school to
postschool activities, including postsecondary education, vocational education, integrated employment
(including supported employment), continuing and adult education, adult services, independent living,
or community participation;

b.  Is based on the individual child’s needs, taking into account the child’s strengths, preferences,
and interests; and includes the following:

(1) Instruction;

(2) Related services;

(3) Community experiences;

(4) The development of employment and other post-school adult living objectives; and

(5) If appropriate, acquisition of daily living skills and provision of a functional vocational
evaluation.

41.43(2) May be special education or a related service. Transition services for children with
disabilities may be special education, if provided as specially designed instruction, or a related service
if required to assist a child with a disability to benefit from special education.

281—41.44(34CFR300) Universal design. “Universal design” has the meaning given the term in
Section 3 of the Assistive Technology Act of 1998 as amended through August 14, 2006, 29 U.S.C.
3002.

281—41.45(256B,34CFR300) Ward of the state.

41.45(1) General. Subject to subrules 41.45(2) and 41.45(3), “ward of the state” means a child who,
as determined by the state where the child resides, is:

a. A foster child;

b.  In the custody of a public child welfare agency; or

c¢. A ward of the state.

41.45(2) Exception. “Ward of the state” does not include a foster child who has a foster parent who
meets the definition of a parent in rule 281—41.30(256B,34CFR300).

41.45(3) Interpretive note. “Ward of the state” is a term rarely used in lowa law. It would be an
extremely rare occurrence for a child to be a ward of the state while not being either a foster child or in
the custody of a public child welfare agency.
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281—41.46 to 41.49 Reserved.

281—41.50(256B,34CFR300) Other definitions associated with identification of eligible
individuals. The following terms may be encountered in the identification of children with disabilities.

41.50(1) Autism. “Autism” means a developmental disability significantly affecting verbal and
nonverbal communication and social interaction, generally evident before the age of three, which
adversely affects a child’s educational performance. Other characteristics often associated with autism
are engagement in repetitive activities and stereotyped movements, resistance to environmental change
or change in daily routines, and unusual responses to sensory experiences. Autism does not apply if
a child’s educational performance is adversely affected primarily because the child has a behavior
disorder, as defined in subrule 41.50(2). A child who manifests the characteristics of autism after the
age of three could be identified as having autism if the criteria in the first sentence of this subrule are
satisfied. This term includes all conditions described by the term “autism spectrum disorder,” which
adversely affects a child’s educational performance.

41.50(2) Behavior disorder. “Behavior disorder” (or emotional disturbance) means any condition
that exhibits one or more of the following five characteristics over a long period of time and to a marked
degree that adversely affects a child’s educational performance.

a.  An inability to learn that cannot be explained by intellectual, sensory, or health factors.

b.  Aninability to build or maintain satisfactory interpersonal relationships with peers and teachers.

c.  Inappropriate types of behavior or feelings under normal circumstances.

d. A general pervasive mood of unhappiness or depression.

e.  Atendency to develop physical symptoms or fears associated with personal or school problems.

41.50(3) Deaf-blindness. “Deaf-blindness” means concomitant hearing and visual impairments, the
combination of which causes such severe communication and other developmental and educational needs
that they cannot be accommodated in special education programs solely for children with deafness or
children with blindness.

41.50(4) Deafness. “Deafness” means a hearing impairment that is so severe that the child is
impaired in processing linguistic information through hearing, with or without amplification, and that
adversely affects a child’s educational performance.

41.50(5) Hearing impairment. “Hearing impairment” means an impairment in hearing, whether
permanent or fluctuating, that adversely affects a child’s educational performance but that is not
included under the definition of deafness in 41.50(4).

41.50(6) Intellectual disability. “Intellectual disability” means significantly subaverage general
intellectual functioning, that exists concurrently with deficits in adaptive behavior and is manifested
during the developmental period, and which adversely affects a child’s educational performance.

41.50(7) Multiple disabilities. “Multiple disabilities” means concomitant impairments, such as
intellectual disability-blindness or intellectual disability-orthopedic impairment, the combination of
which causes such severe educational needs that they cannot be accommodated in special education
programs solely for one of the impairments. Multiple disabilities does not include deaf-blindness.

41.50(8) Orthopedic impairment. “Orthopedic impairment” means a severe orthopedic impairment
that adversely affects a child’s educational performance. The term includes impairments caused by
a congenital anomaly; impairments caused by disease, e.g., poliomyelitis or bone tuberculosis; and
impairments from other causes, e.g., cerebral palsy, amputations, and fractures or burns that cause
contractures.

41.50(9) Other health impairment. “Other health impairment” means having limited strength,
vitality, or alertness, including a heightened alertness to environmental stimuli, that results in limited
alertness with respect to the educational environment, that:

a. Isdueto achronic or acute health problem such as asthma, attention deficit disorder or attention
deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia,
nephritis, theumatic fever, sickle cell anemia, and Tourette syndrome; and

b.  Adversely affects a child’s educational performance.
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41.50(10) Specific learning disability. “Specific learning disability” means a disorder in one or
more of the basic psychological processes involved in understanding or in using language, spoken or
written, that may manifest itself in the imperfect ability to listen, think, speak, read, write, spell, or to
do mathematical calculations, including conditions such as perceptual disabilities, brain injury, minimal
brain dysfunction, dyslexia, and developmental aphasia. Specific learning disability does not include
learning problems that are primarily the result of visual, hearing, or motor disabilities, of intellectual
disability, of emotional disturbance, or of environmental, cultural, or economic disadvantage.

41.50(11) Speech or language impairment. “Speech or language impairment” means a
communication disorder, such as stuttering, impaired articulation, a language impairment, or a voice
impairment, that adversely affects a child’s educational performance.

41.50(12) Traumatic brain injury. “Traumatic brain injury” means an acquired injury to the brain
caused by an external physical force, resulting in total or partial functional disability or psychosocial
impairment, or both, that adversely affects a child’s educational performance. Traumatic brain injury
applies to open or closed head injuries resulting in impairments in one or more areas, such as cognition;
language; memory; attention; reasoning; abstract thinking; judgment; problem solving; sensory,
perceptual, and motor abilities; psychosocial behavior; physical functions; information processing; and
speech. Traumatic brain injury does not apply to brain injuries that are congenital or degenerative, or
to brain injuries induced by birth trauma.

41.50(13) Visual impairment. “Visual impairment,” including blindness, means an impairment in
vision that, even with correction, adversely affects a child’s educational performance. The term includes
both partial sight and blindness. Individuals who have a medically diagnosed expectation of visual

deterioration in adolescence or early adulthood may qualify for instruction in Braille reading and writing.
[ARC 9376B, IAB 2/23/11, effective 3/30/11]

281—41.51(256B,34CFR300) Other definitions applicable to this chapter. The following additional
definitions apply to this chapter.

41.51(1) Appropriate activities. “Appropriate activities” means those activities that are consistent
with age-relevant abilities or milestones that typically developing children of the same age would be
performing or would have achieved.

41.51(2) Board. “Board” means the Iowa state board of education.

41.51(3) Department. “Department” means the state department of education.

41.51(4) Director. “Director” means the director of special education of the AEA.

41.51(5) Director of education. “Director of education” means the state director of the department
of education.

41.51(6) Early childhood special education. “Early childhood special education” or “ECSE” means
special education and related services for those individuals below the age of six.

41.51(7) General curriculum. “General curriculum” means the curriculum adopted by an LEA or
schools within the LEA for all children from preschool through secondary school.

41.51(8) General education environment. “General education environment” includes, but is not
limited to, the classes, classrooms, services, and nonacademic and extracurricular services and activities
made available by an agency to all students. For preschool children who require special education, the
general education environment is the environment where appropriate activities occur for children of
similar age without disabilities.

41.51(9) General education interventions. “General education interventions” means attempts to
resolve presenting problems or behaviors of concern in the general education environment prior to
conducting a full and individual evaluation as described in rule 281—41.312(256B,34CFR300).

41.51(10) Head injury. “Head injury” means an acquired injury to the brain caused by an external
physical force, resulting in total or partial functional disability or psychosocial impairment, or both,
that adversely affects an individual’s educational performance. The term applies to open or closed head
injuries resulting in impairments in one or more areas such as cognition; language; memory; attention;
reasoning; abstract thinking; judgment; problem solving; sensory, perceptual and motor abilities;
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psychosocial behavior; physical functions; information processing; and speech. The term does not
apply to brain injuries that are congenital or degenerative or brain injuries induced by birth trauma.

41.51(11) Multicategorical. “Multicategorical” means special education in which the individuals
receiving special education have different types of disabilities.

41.51(12) School district of the child’s residence. “School district of the child’s residence” or
“district of residence of the child” is that school district in which the parent of the individual resides,
subject to the following:

a. If an eligible individual is physically present (“lives”) in a district other than the district of
residence of the individual’s parent for a primary purpose other than school attendance, then the district
of residence of the individual is the district in which the individual resides, and that district becomes
responsible for providing and funding the special education and related services.

b.  If an eligible individual is physically present (“lives”) in a district other than the district of
residence of the individual’s parent solely for the purpose of school attendance, the district of residence
remains that of the parent; therefore, the parent must pay tuition to the receiving district. The district of
residence cannot be held responsible for tuition payment.

c. If an individual is physically present (“lives”) in an intermediate care facility, residential
care facility, or other similar facility, the individual’s district of residence is deemed to be that of the
individual’s parents.

d.  “Children living in a foster care facility” are individuals requiring special education who are
living in a licensed individual or agency child foster care facility, as defined in lowa Code section 237.1,
or in an unlicensed relative foster care placement. District of residence of an individual living in a
foster care facility and financial responsibility for special education and related services are determined
pursuant to paragraph 41.907(5) “a.”

e.  “Children living in a treatment facility” are individuals requiring special education who are
living in a facility providing residential treatment as defined in Iowa Code section 125.2. District of
residence of an individual living in a treatment facility and financial responsibility for special education
and related services are determined pursuant to paragraph 41.907(5) “b.”

£ “Children placed by the district court” are pupils requiring special education for whom parental
rights have been terminated and who have been placed in a facility or home by a district court. Financial
responsibility for special education and related services of individuals placed by the district court is
determined pursuant to subrule 41.907(6).

41.51(13) Severely disabled. “Severely disabled” is an adjective applied to individuals with any
severe disability including individuals who are profoundly, multiply disabled.

41.51(14) Signature. “Signature” has the meaning given the term in lowa Code section 4.1(39).

41.51(15) Systematic progress monitoring. “Systematic progress monitoring” means a systematic
procedure for collecting and displaying an individual’s performance over time for the purpose of making

educational decisions.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.52 to 41.99 Reserved.

DIVISION III
RULES APPLICABLE TO THE STATE AND TO ALL AGENCIES

281—41.100(256B,34CFR300) Eligibility for assistance. To be eligible for assistance under Part B of
the Act for a fiscal year, the state shall submit a plan that provides assurances to the Secretary that
the state has in effect policies and procedures to ensure that the state meets the conditions in rules
281—41.101(256B,34CFR300) to 281—41.176(256B).

281—41.101(256B,34CFR300) Free appropriate public education (FAPE).

41.101(1) General. A free appropriate public education must be available to all children residing in
the state for the time period permitted by lowa Code chapter 256B, including children with disabilities
who have been suspended or expelled from school, as provided for in subrule 41.530(4).
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41.101(2) FAPE for children beginning at the age of three. The state shall ensure that:

a. The obligation to make FAPE available to each eligible child residing in the state begins no
later than the child’s third birthday; and

b.  An IEP is in effect for the child by that date.

c. Ifachild’s third birthday occurs during the summer, the child’s IEP team shall determine the
date when services under the IEP will begin.

41.101(3) Children advancing from grade to grade. FAPE shall be available to any individual child
with a disability who needs special education and related services, even though the child has not failed or
been retained in a course or grade and is advancing from grade to grade. The determination that a child
described in the first sentence of this subrule is eligible under this chapter must be made on an individual
basis by the group responsible within the child’s LEA for making eligibility determinations.

281—41.102(256B,34CFR300) Limitation—exceptions to FAPE for certain ages.

41.102(1) Exceptions. The obligation to make FAPE available to all children with disabilities does
not apply with respect to the following:

a.  Children over the age provided in lowa Code chapter 256B, unless otherwise provided in this
rule.

b.  Certain children incarcerated in adult prisons.

(1) General. A child aged 18 to 21 who, in the last educational placement prior to incarceration in
an adult correctional facility:

1. Was not actually identified as being a child with a disability under this chapter; and

2. Did not have an IEP under Part B of the Act.

(2) Inapplicability of exception. The exception in 41.102(1) “b (1) does not apply to a child with
disabilities, aged 18 to 21, who:

1. Had been identified as a child with a disability under this chapter and had received services in
accordance with an IEP, but who left school prior to incarceration; or

2. Didnot have an IEP in the child’s last educational setting, but who had actually been identified
as a child with a disability under this chapter.

c.  Graduates with a regular high school diploma.

(1) General. Children with disabilities who have graduated from high school with a regular high
school diploma.

(2) Inapplicability of exception. The exception in 41.102(1) “c ”(1) does not apply to children who
have graduated from high school, but have not been awarded a regular high school diploma.

(3) Graduation is a change in placement. Graduation from high school with a regular high school
diploma constitutes a change in placement requiring written prior notice in accordance with rule
281—41.503(256B,34CFR300).

(4) Rule of construction. Asusedin41.102(1) “c”(1) to (3), the term “regular high school diploma”
does not include an alternative degree that is not fully aligned with the state’s academic standards, such
as a certificate or a general educational development credential (GED).

d. Reserved.

e.  Eligibility beyond period specified in lowa Code chapter 256B. An agency may continue the
special education and related services of an eligible individual beyond the time period specified in the
Iowa Code if the person had an accident or prolonged illness that resulted in delays in the initiation
of or in the interruption of that individual’s special education program. The AEA director of special
education must request approval from the department, which may be granted for up to the individual’s
twenty-fourth birthday.

41.102(2) Documents relating to exceptions. The state must ensure that the information it has
provided to the Secretary regarding the exceptions in subrule 41.102(1) is current and accurate.
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281—41.103(256B,34CFR300) FAPE—methods and payments.

41.103(1) All means available to meet Part B requirements. The state may use whatever state, local,
federal, and private sources of support that are available in the state to meet the requirements of Part B
of the Act.

41.103(2) Third-party obligations not eliminated. Nothing in this chapter relieves an insurer or
similar third party from an otherwise valid obligation to provide or to pay for services provided to a
child with a disability.

41.103(3) No delay in implementing an IEP. Consistent with rule 281—41.323(256B,34CFR300),
there shall be no delay in implementing an eligible individual’s IEP, including any case in which the
payment source for providing or paying for special education and related services to the child is being

determined.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.104(256B,34CFR300) Residential placement. If placement in a public or private residential
program is necessary to provide special education and related services to an eligible individual, the
program, including nonmedical care and room and board, must be at no cost to the parents of the child.

281—41.105(256B,34CFR300) Assistive technology.

41.105(1) General. Each public agency must ensure that assistive technology devices or assistive
technology services, or both, as those terms are defined in rules 281—41.5(256B,34CFR300) and
281—41.6(256B,34CFR300), respectively, are made available to a child with a disability if required
as a part of the child’s:

a. Special education under rule 281—41.39(256B,34CFR300);

b. Related services under rule 281—41.34(256B,34CFR300); or

¢.  Supplementary aids and services under rule 281—41.42(256B,34CFR300) and 41.114(2) “b.”

41.105(2) Use of assistive technology devices at home or in other settings. On a case-by-case basis,
the use of school-purchased assistive technology devices in a child’s home or in other settings is required
if the child’s IEP team determines that the child needs access to those devices in order to receive FAPE.

281—41.106(256B,34CFR300) Extended school year services.

41.106(1) General. Each public agency must ensure that extended school year services are available
as necessary to provide FAPE.

a. Extended school year services must be provided only if a child’s IEP team
determines, on an individual basis, in accordance with rules 281—41.320(256B,34CFR300) to
281—41.324(256B,34CFR300), that the services are necessary for the provision of FAPE to the child.

b.  In implementing the requirements of this rule, a public agency may not limit extended school
year services to particular categories of disability or unilaterally limit the type, amount, or duration of
those services.

41.106(2) Definition. As used in this rule, the term “extended school year services” means special
education and related services that meet the standards of the SEA and are provided to a child with a
disability beyond the normal school year of the public agency, in accordance with the child’s IEP and at
no cost to the parents of the child.

281—41.107(256B,34CFR300) Nonacademic services.

41.107(1) General. Each public agency must take steps, including the provision of supplementary
aids and services determined appropriate and necessary by the child’s IEP team, to provide nonacademic
and extracurricular services and activities in the manner necessary to afford children with disabilities an
equal opportunity for participation in those services and activities.

41.107(2) Definition. Nonacademic and extracurricular services and activities may include
counseling services, athletics, transportation, health services, recreational activities, special interest
groups or clubs sponsored by the public agency, referrals to agencies that provide assistance to
individuals with disabilities, and employment of students, including both employment by the public
agency and assistance in making outside employment available.
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281—41.108(256B,34CFR300) Physical education. All public agencies in the state shall comply with
the following:

41.108(1) General. Physical education services, specially designed if necessary, must be made
available to every child with a disability receiving FAPE, unless the public agency enrolls children
without disabilities and does not provide physical education to children without disabilities in the same
grades.

41.108(2) Regular physical education. Each child with a disability must be afforded the opportunity
to participate in the regular physical education program available to nondisabled children unless the child
is enrolled full-time in a separate facility or the child needs specially designed physical education, as
prescribed in the child’s IEP.

41.108(3) Special physical education. If specially designed physical education is prescribed in a
child’s IEP, the public agency responsible for the education of that child must provide the services directly
or make arrangements for those services to be provided through other public or private programs.

41.108(4) Education in separate facilities. The public agency responsible for the education of a child
with a disability who is enrolled in a separate facility must ensure that the child receives appropriate
physical education services in compliance with this rule.

281—41.109(256B,34CFR300) Full educational opportunity goal (FEOG). Each public agency shall
ensure the provision of full educational opportunity to children requiring special education. Each public
agency shall have in effect policies and procedures to demonstrate that the agency has established a goal
of providing full educational opportunity to all children with disabilities, aged birth to 21, and a detailed
timetable for accomplishing that goal.

281—41.110(256B,34CFR300) Program options. Each public agency shall take steps to ensure that
its children with disabilities have available to them the variety of educational programs and services
available to nondisabled children in the area served by the agency, including art, music, industrial arts,
consumer and homemaking education, and vocational education.

281—41.111(256B,34CFR300) Child find.

41.111(1) General. All children with disabilities residing in the state, including children with
disabilities who are homeless children or are wards of the state and children with disabilities who
attend private schools, regardless of the severity of their disability, and who are in need of special
education and related services, must be identified, located, and evaluated; and a practical method must
be developed and implemented to determine which children are currently receiving needed special
education and related services.

41.111(2) High-quality general education instruction, general education interventions.

a. As a component of efficient and effective, high-quality general education instruction, it shall
be the responsibility of the general education program of each LEA to provide additional support and
assistance to all students who may need such additional support and assistance to attain the educational
standards of the LEA applicable to all children. Receipt of such additional support and assistance, when
considered alone, does not create a suspicion that a child is an eligible individual under this chapter.
Activities under this paragraph shall be provided by general education personnel, with occasional or
incidental assistance from special education instructional and support personnel.

b.  General education interventions involving activities described in rule 281—
41.312(256B,34CFR300) are a recognized component of an AEA’s child find policy pursuant to the
policies set forth in subrule 41.407(1) and the procedures set forth in subrule 41.407(2).

41.111(3) Other children in child find. Child find also must include the following:

a. A child who is suspected of being a child with a disability and in need of special education,
even though the child is advancing from grade to grade; and

b.  Highly mobile children, including migrant children.

41.111(4) Classification based on disability not required. Nothing in the Act requires that children
be classified by their disability so long as each child who has a disability that is listed in 34 CFR Section
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300.8 and who, by reason of that disability, needs special education and related services is regarded as a
child with a disability under Part B of the Act.

41.111(5) Evaluation required when disability is suspected. At the point when a public agency
suspects a child is a child with a disability under this chapter, the public agency must seek parental
consent for an initial evaluation of that child, pursuant to subrule 41.300(1).

41.111(6) Rule of construction—suspicion of a disability. As a general rule, a public agency suspects
a child is a child with a disability when the public agency is aware of facts and circumstances that,
when considered as a whole, would cause a reasonably prudent public agency to believe that the child’s

performance might be explained because the child is an eligible individual under this chapter.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.112(256B,34CFR300) Individualized education programs (IEPs). An IEP, or an IFSP
that meets the requirements of Section 636(d) of the Act (for eligible individuals aged birth to
three), is developed, reviewed, and revised for each child with a disability in accordance with
rules 281—41.320(256B,34CFR300) to 281—41.324(256B,34CFR300), except as provided in
41.300(2) “d”(2).

281—41.113(256B,34CFR300) Routine checking of hearing aids and external components of
surgically implanted medical devices.

41.113(1) Hearing aids. Each public agency must ensure that hearing aids worn in school by children
with hearing impairments, including deafness, are functioning properly.

41.113(2) External components of surgically implanted medical devices.

a. Subject to 41.113(2)“b, ” each public agency must ensure that the external components of
surgically implanted medical devices are functioning properly.

b.  For a child with a surgically implanted medical device who is receiving special education and
related services under this chapter, a public agency is not responsible for the postsurgical maintenance,
programming, or replacement of the medical device that has been surgically implanted or of an external
component of the surgically implanted medical device.

281—41.114(256B,34CFR300) Least restrictive environment (LRE).

41.114(1) General. Except as provided in 41.324(4) “a”’ regarding children with disabilities in adult
prisons, each public agency in the state shall have policies and procedures in place to meet the LRE
requirements of this rule and rules 281—41.115(256B,34CFR300) to 281—41.120(256B,34CFR300).

41.114(2) Public agency assurances. Each public agency must ensure and maintain adequate
documentation that:

a. To the maximum extent appropriate, children with disabilities, including children in public or
private institutions or other care facilities, are educated with children who are nondisabled; and

b.  Special classes, separate schooling, or other removal of children with disabilities from the
general education environment occurs only if the nature or severity of the disability is such that education
in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.

41.114(3) State funding mechanism. A state funding mechanism must not result in placements that
violate the requirements of this rule; and the state must not use a funding mechanism by which funds are
distributed on the basis of the type of setting in which a child is served or which will result in the failure
to provide a child with a disability FAPE according to the unique needs of the child, as described in the
child’s IEP.

281—41.115(256B,34CFR300) Continuum of alternative services and placements.

41.115(1) General. Each public agency must ensure that a continuum of alternative services and
placements is available to meet the needs of children with disabilities for special education and related
services.

41.115(2) Requirements. The continuum required in subrule 41.115(1) must meet the following
requirements:
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a. Include the alternative placements listed in the definition of special education under rule
281—41.39(256B,34CFR300) (instruction in regular classes, special classes, special schools, home
instruction, and instruction in hospitals and institutions); and

b.  Make provision for supplementary services, such as resource room or itinerant instruction, to
be provided in conjunction with regular class placement.

281—41.116(256B,34CFR300) Placements.

41.116(1) General. In determining the educational placement of a child with a disability, including
a preschool child with a disability, each public agency must ensure the following:

a. The placement decision shall be made:

(1) By a group of persons, including the parents and other persons knowledgeable about the child,
the meaning of the evaluation data, and the placement options; and

(2) In conformity with the LRE provisions of this chapter, including rules
281—41.114(256B,34CFR300) to 281—41.118(256B,34CFR300);

b.  The child’s placement shall be:

(1) Determined at least annually;

(2) Based on the child’s IEP; and

(3) Located as close as possible to the child’s home;

¢.  Unless the IEP of a child with a disability requires some other arrangement, the child shall be
educated in the school that he or she would attend if nondisabled;

d. In selecting the LRE, the agency shall consider any potential harmful effect on the child or on
the quality of services that he or she needs; and

e. A child with a disability shall not be removed from education in age-appropriate regular
classrooms solely because of needed modifications in the general education curriculum.

41.116(2) Special rule: lowa Code section 282.9. For eligible individuals subject to lowa Code
section 282.9, any decision of educational setting for such eligible individuals shall be made in
accordance with this rule.

41.116(3) Special rule:  disciplinary placements. If a child is placed in an interim
alternative  educational  setting pursuant to rules 281—41.530(256B,34CFR300) and
281—41.531(256B,34CFR300), that setting shall be determined by the IEP team.

41.116(4) Special considerations. The team establishing the eligible individual’s placement must
answer the following questions.

a.  Questions concerning least restrictive environment. When developing an eligible individual’s
IEP and placement, the team shall consider the following questions, as well as any other factor
appropriate under the circumstances, regarding the provision of special education and related services:

(1) What accommodations, modifications and adaptations does the individual require to be
successful in a general education environment?

(2) Why is it not possible for these accommodations, modifications and adaptations to be provided
within the general education environment?

(3) What supports are needed to assist the teacher and other personnel in providing these
accommodations, modifications and adaptations?

(4) How will receipt of special education services and activities in the general education
environment impact this individual?

(5) How will provision of special education services and activities in the general education
environment impact other students?

b.  Additional questions concerning special school placement. When some or all of an eligible
individual’s special education is to be provided in a special school, the individual’s IEP, or an associated
or attached document, shall include specific answers to the following additional four questions:

(1) What are the reasons the eligible individual cannot be provided an education program in an
integrated school setting?

(2) What supplementary aids and supports are needed to support the eligible individual in the
special education program?
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(3) Why is it not possible for these aids and supports to be provided in an integrated setting?

(4) What is the continuum of placements and services available for the eligible individual?

41.116(5) Out-of-state placements. When special education and related services appropriate to an
eligible individual’s needs are not available within the state, or when appropriate special education and
related services in an adjoining state are nearer than the appropriate special education and related services
in Iowa, the director may certify an eligible individual for appropriate special education and related
services outside the state in accordance with lowa Code section 273.3 when it has been determined by
the department that the special education and related services meet standards set forth in these rules.

41.116(6) Department approval for out-of-state placement. Contracts may be negotiated with
out-of-state agencies, in accordance with lowa Code section 273.3(5), with department approval. The
department uses the following procedures to determine if an out-of-state agency meets the rules of the
board:

a.  When requested to determine an agency’s approval status, the department contacts the
appropriate state education agency to determine if that state’s rules are comparable to those of the board
and whether the specified out-of-state agency meets those rules.

b.  Ifthe appropriate state education agency’s rules are not comparable, the department will contact
the out-of-state agency to ascertain if its special education complies with the rules of the board.

41.116(7) Trial placements. Prior to transfer from a special education program or service, an eligible
individual may be provided a trial placement in the general education setting of not more than 45 school
days. A trial placement shall be incorporated into this individual’s IEP.

281—41.117(256B,34CFR300) Nonacademic settings. In providing or arranging for the provision of
nonacademic and extracurricular services and activities, including meals, recess periods, and the services
and activities set forth in rule 281—41.107(256B,34CFR300), each public agency must ensure that each
child with a disability participates with nondisabled children in the extracurricular services and activities
to the maximum extent appropriate to the needs of that child. The public agency must ensure that each
child with a disability has the supplementary aids and services determined by the child’s IEP team to be
appropriate and necessary for the child to participate in nonacademic settings.

281—41.118(256B,34CFR300) Children in public or private institutions. Except as provided in
rule 281—41.149(256B,34CFR300) regarding agency responsibility for general supervision of some
individuals in adult prisons, the department must ensure that rule 281—41.114(256B,34CFR300)
is effectively implemented, including, if necessary, making arrangements with public and private

institutions such as a memorandum of agreement or special implementation procedures.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.119(256B,34CFR300) Technical assistance and training activities. The state shall carry out
activities to ensure that teachers and administrators in all public agencies are fully informed about their
responsibilities for implementing rule 281—41.114(256B,34CFR300) and are provided with technical
assistance and training necessary to assist them in this effort. If a public agency is having difficulty
in locating an appropriate placement for an eligible individual, the public agency may contact the
department for potential assistance.

281—41.120(256B,34CFR300) Monitoring activities. The state shall carry out activities to ensure
that rule 281—41.114(256B,34CFR300) is implemented by each public agency. If there is evidence
that a public agency makes placements that are inconsistent with rule 281—41.114(256B,34CFR300),
the department must review the public agency’s justification for its actions and assist in planning and
implementing any necessary corrective action. Failure of the public agency to implement any necessary
corrective action may result in adverse determinations under rule 281—41.603(256B,34CFR300) or
any other available enforcement action.
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281—41.121(256B,34CFR300) Procedural safeguards. Each public agency in the state shall meet the
requirements of rules 281—41.500(256B,34CFR300) to 281—41.536(256B,34CFR300), and children
with disabilities and their parents must be afforded the procedural safeguards identified in those rules.

281—41.122(256B,34CFR300) Evaluation. Children with disabilities must be evaluated in accordance
with rules 281—41.300(256B,34CFR300) to 281—41.313(256B,34CFR300), and each AEA shall
develop and use procedures to implement those rules.

281—41.123(256B,34CFR300) Confidentiality of personally identifiable information. All
public agencies in the state shall comply with rules 281—41.610(256B,34CFR300) to
281—41.626(256B,34CFR300) related to protecting the confidentiality of any personally identifiable
information collected, used, or maintained under Part B of the Act.

281—41.124(256B,34CFR300) Transition of children from the Part C program to preschool
programs. Each public agency shall comply with the state’s policies concerning the transition of
infants and toddlers from programs under Part C to programs under Part B of the Act and shall ensure
the following regarding such transition:

41.124(1) Smooth transition. Children participating in early intervention programs assisted under
Part C of the Act, and who will participate in preschool programs assisted under Part B of the Act,
experience a smooth and effective transition to those preschool programs in a manner consistent with
Section 637(a)(9) of the Act;

41.124(2) IEP developed. By the third birthday of a child described in subrule 41.124(1), an IEP
has been developed and is being implemented for the child consistent with subrule 41.101(2); and

41.124(3) Participating agencies. Each affected LEA will participate in transition planning
conferences arranged by the designated lead agency under Section 635(a)(10) of the Act.

281—41.125 to 41.128 Reserved.

281—41.129(256B,34CFR300) Responsibility regarding children in private schools. Each public
agency shall meet the private school requirements in rules 281—41.130(256,256B,34CFR300) to
281—41.148(256B,34CFR300).

281—41.130(256,256B,34CFR300) Definition of parentally placed private school children
with disabilities. “Parentally placed private school children with disabilities” means children with
disabilities enrolled by their parents in accredited nonpublic, including religious, schools or facilities
that meet the definition of elementary school in rule 281—41.13(256B,34CFR300) or secondary
school in rule 281—41.36(256B,34CFR300), other than children with disabilities covered under rules
281—41.145(256B,34CFR300) to 281—41.147(256B,34CFR300).

281—41.131(256,256B,34CFR300) Child find for parentally placed private school children with
disabilities.

41.131(1) General. Each AEA must locate, identify, and evaluate all children with disabilities
who are enrolled by their parents in accredited nonpublic, including religious, elementary schools
and secondary schools located in the school district served by the AEA, in accordance with subrules
41.131(2) to 41.131(5), and rules 281—41.111(256B,34CFR300) and 281—41.201(256B,34CFR300).

41.131(2) Child find design. The child find process must be designed to ensure:

a. The equitable participation of parentally placed private school children; and

b.  An accurate count of those children.

41.131(3) Activities. In carrying out the requirements of this rule, the AEA or, if applicable, the SEA
must undertake activities similar to the activities undertaken for the agency’s public school children.

41.131(4) Cost. The cost of carrying out the child find requirements in this rule, including
individual evaluations, may not be considered in determining if an AEA has met its obligation under
rule 281—41.133(256,256B,34CFR300).
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41.131(5) Completion period. The child find process must be completed in a time period
comparable to that for students attending public schools in the AEA consistent with rule
281—41.301(256B,34CFR300).

41.131(6) Out-of-state children. Each AEA in which accredited nonpublic, including religious,
elementary schools and secondary schools are located must, in carrying out the child find requirements
in this rule, include parentally placed private school children who reside in a state other than the state in
which the accredited nonpublic schools that they attend are located.

281—41.132(256,256B,34CFR300) Provision of services for parentally placed private school
children with disabilities: basic requirement.

41.132(1) General. To the extent consistent with the number and location of children with
disabilities who are enrolled by their parents in accredited nonpublic, including religious, elementary
schools and secondary schools located in the area served by the AEA, provision is made for the
participation of those children in the program assisted or carried out under Part B of the Act by providing
them with special education and related services, including direct services determined in accordance
with rule 281—41.137(256,256B,34CFR300), unless the Secretary has arranged for services to those
children under the bypass provisions in 34 CFR Sections 300.190 to 300.198.

41.132(2) IEP for parentally placed private school children with disabilities. In accordance with
subrule 41.132(1) and rules 281—41.137(256,256B,34CFR300) to 281—41.139(256,256B,34CFR300),
as well as lowa Code section 256.12, an IEP must be developed and implemented for each private school
child with a disability who has been designated by the AEA in which the private school is located to
receive special education and related services under this chapter.

41.132(3) Record keeping. Each AEA must maintain in its records, and provide to the state,
the following information related to parentally placed private school children covered under rules
281—41.130(256,256B,34CFR300) to 281—41.144(256,256B,34CFR300):

a. The number of children evaluated;

b.  The number of children determined to be children with disabilities; and

¢.  The number of children served.

281—41.133(256,256B,34CFR300) Expenditures.

41.133(1) Formula. To meet the requirement of subrule 41.132(1), each AEA must spend the
following on providing special education and related services, including direct services, to parentally
placed private school children with disabilities:

a. For children aged 3 to 21, an amount that is the same proportion of the AEA’s total subgrant
under Section 611(f) of the Act as the number of private school children with disabilities aged 3 to 21 who
are enrolled by their parents in private, including religious, elementary schools and secondary schools
located in the school district served by the AEA, is to the total number of children with disabilities in its
jurisdiction aged 3 to 21.

b.  Additional calculation for children aged 3 through 5.

(1) For children aged 3 through 5, an amount that is the same proportion of the AEA’s total
subgrant under Section 619(g) of the Act as the number of parentally placed private school children
with disabilities aged 3 through 5 who are enrolled by their parents in a private, including religious,
elementary school located in the school district served by the AEA, is to the total number of children
with disabilities in its jurisdiction aged 3 through 5.

(2) As described in 41.133(1)“h (1), children aged 3 through 5 are considered to be parentally
placed private school children with disabilities enrolled by their parents in private, including religious,
elementary schools, if and only if they are enrolled in a private school that meets the definition of
elementary school in rule 281—41.13(256B,34CFR300).

c. Ifan AEA has not expended for equitable services all of the funds described in 41.133(1)“a”
and “b” by the end of the fiscal year for which Congress appropriated the funds, the AEA must obligate
the remaining funds for special education and related services, including direct services, to parentally
placed private school children with disabilities during a carry-over period of one additional year.
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41.133(2) Calculating proportionate amount. The state shall calculate each AEA’s proportionate
share from data provided by each AEA after each AEA has completed the consultation
described in rule 281—41.134(256,256B,34CFR300) and the child count described in rule
281—41.131(256,256B,34CFR300) and subrule 41.133(3).

41.133(3) Annual count of the number of parentally placed private school children with disabilities.

a. Each AEA must:

(1) After timely and meaningful consultation with representatives of parentally placed private
school children with disabilities, consistent with rule 281—41.134(256,256B,34CFR300), determine
the number of parentally placed private school children with disabilities attending private schools
located in the AEA; and

(2) Ensure that the count is conducted on any date between October 1 and December 1, inclusive,
of each year.

b.  The count must be used to determine the amount that the AEA must spend on providing special
education and related services to parentally placed private school children with disabilities in the next
subsequent fiscal year.

41.133(4) Supplement, not supplant. State and local funds may supplement, and in no case supplant,
the proportionate amount of federal funds required to be expended for parentally placed private school
children with disabilities under this chapter.

281—41.134(256,256B,34CFR300) Consultation. To ensure timely and meaningful consultation, an
AEA or, if appropriate, an SEA must consult with private school representatives and representatives of
parents of parentally placed private school children with disabilities during the design and development
of special education and related services for the children regarding the following:

41.134(1) Child find. The child find process shall determine:

a. How parentally placed private school children suspected of having a disability can participate
equitably; and

b.  How parents, teachers, and private school officials will be informed of the process.

41.134(2) Proportionate share of funds. An explanation that the proportionate share
shall be calculated by the state based on data submitted by the AEA, consistent with rule
281—41.133(256,256B,34CFR300).

41.134(3) Consultation process. The consultation process among the AEA, private school officials,
and representatives of parents of parentally placed private school children with disabilities, including
how the process will operate throughout the school year to ensure that parentally placed children with
disabilities identified through the child find process can meaningfully participate in special education
and related services.

41.134(4) Provision of special education and related services. How, where, and by
whom special education and related services funded by Part B of the Act under rules
281—41.130(256,256B,34CFR300) to 281—41.147(256B,34CFR300) will be provided for parentally
placed private school children with disabilities, including a discussion of the following:

a. The types of services, including direct services and alternate service delivery mechanisms;

b.  How special education and related services will be apportioned if funds are insufficient to serve
all parentally placed private school children;

c¢.  How and when decisions regarding 41.134(4) “a” and “b” will be made;

d.  That the consultation process concerns only funds under Part B of the Act, and does not concern
special education and related services provided under Iowa Code section 256.12. The consultation
process may, but is not required to, include discussions of special education and related services provided
under Iowa Code section 256.12.

41.134(5) Written explanation by AEA regarding services. How, if the AEA disagrees with the views
of the private school officials on the provision of services or the types of services, whether provided
directly or through a contract, the AEA will provide to the private school officials a written explanation
of the reasons why the AEA chose not to provide services directly or through a contract.
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281—41.135(256,256B,34CFR300) Written affirmation. When timely and meaningful consultation,
as required by rule 281—41.134(256,256B,34CFR300), has occurred, the AEA must obtain a written
affirmation signed by the representatives of participating private schools. If the representatives do not
provide the affirmation within a reasonable period of time, the AEA must forward the documentation of
the consultation process to the department.

281—41.136(256,256B,34CFR300) Compliance.

41.136(1) General. A private school official has the right to submit a complaint to the department
that the AEA:

a. Did not engage in consultation that was meaningful and timely; or

b.  Did not give due consideration to the views of the private school official.

41.136(2) Procedure.

a. If the private school official wishes to submit a complaint, the official must provide to the
department the basis of the noncompliance by the AEA with the applicable private school provisions in
this chapter; and

b. The AEA must forward the appropriate documentation to the department.

c.  If the private school official is dissatisfied with the decision of the department, the official
may submit a complaint to the Secretary by providing the information on noncompliance described in
41.136(2) “a.” The department must forward the appropriate documentation to the Secretary.

281—41.137(256,256B,34CFR300) Equitable services determined.

41.137(1) Nature and scope of individual right to special education and related services. Each
parentally placed private school child with a disability has a right to receive any special education or
related services permitted by lowa Code section 256.12. Funding for and accounting for such services
shall be determined by the provisions of Part B of the Act, this chapter, and lowa Code section 256.12.

41.137(2) Decisions. Decisions about the services that will be provided to parentally
placed private school children with disabilities funded by Part B of the Act under rules
281—41.130(256,256B,34CFR300) to 281—41.144(256,256B,34CFR300) must be made in accordance
with subrules 41.134(4) and 41.137(3). The AEA must make the final decisions with respect to the
services to be provided to eligible parentally placed private school children with disabilities and funded
by Part B of the Act.

41.137(3) IEP for parentally placed private school children with disabilities. The AEA or LEA must
offer to develop an IEP for each child with a disability who is enrolled in a religious or other private
school by the child’s parents and develop an IEP if one is requested, pursuant to this chapter. An IEP
is offered and prepared pursuant to Iowa Code section 256.12. There is no need to prepare a services
plan (see rule 281—41.37(34CFR300)) for such a student. A parent of a child with a disability who is
voluntarily enrolled in a private school may not reject an IEP and demand a services plan instead. At
any IEP team meeting for a parentally placed private school student with a disability, the AEA or LEA
must ensure that a representative of the private school attends each meeting. If the representative cannot
attend, the AEA or LEA shall use other methods to ensure participation by the private school, including
individual or conference telephone calls.

281—41.138(256,256B,34CFR300) Equitable services provided.

41.138(1) General. The services provided to parentally placed private school children with
disabilities must be provided by personnel meeting the same standards as personnel providing services
in the public schools, except that private elementary school and secondary school teachers who are
providing equitable services to parentally placed private school children with disabilities do not have to
meet the highly qualified special education teacher requirements of rule 281—41.18(256B,34CFR300).
Parentally placed private school children with disabilities receive the special education and related
services required by lowa Code section 256.12, although the source of the funding for such education
and services may be different than funding for education and services for children with disabilities in
public schools.
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41.138(2) Services provided in accordance with an IEP. Each parentally placed private school child
with a disability who will receive special education and related services pursuant to the Act and lowa
Code section 256.12 must have an IEP developed in accordance with this chapter.

41.138(3) Provision of equitable services. The provision of services pursuant to this rule and
rules 281—41.139(256,256B,34CFR300) to 281—41.143(256,256B,34CFR300) must be provided by
employees of a public agency or through contract by the public agency with an individual, association,
agency, organization, or other entity.

41.138(4) Secular, neutral and nonideological. Special education and related services, including
materials and equipment, provided to parentally placed private school children with disabilities,
including children attending religious schools, must be secular, neutral, and nonideological.

281—41.139(256,256B,34CFR300) Location of services and transportation.

41.139(1) Services on private school premises. Services to parentally placed private school children
with disabilities may be provided on the premises of private, including religious, schools to the extent
consistent with lowa Code section 256.12.

41.139(2) Transportation.

a. General.

(1) If necessary for the child to benefit from or participate in the services provided under this
chapter, a parentally placed private school child with a disability must be provided transportation from
the child’s school or the child’s home to a site other than the private school and from the service site to
the private school or to the child’s home, depending on the timing of the services.

(2) AEAs or LEAs are not required to provide transportation from the child’s home to the private
school.

b.  Cost of transportation. The cost of the transportation described in 41.139(2)“a”(1)
may be included in calculating whether the AEA has met the requirement of rule
281—41.133(256,256B,34CFR300).

281—41.140(256,256B,34CFR300) Due process complaints and state complaints.

41.140(1) When due process complaints available. Pursuant to Iowa Code section 256.12,
parents of children with disabilities who are voluntarily placed in accredited nonpublic schools
may file a due process complaint as provided in rules 281—41.504(256B,34CFR300) to
281—41.519(256B,34CFR300), except as provided in subrule 41.140(2).

41.140(2) When  due  process  complaints  unavailable. The  procedures in  rules
281—41.504(256B,34CFR300) to 281—41.519(256B,34CFR300) may not be used to challenge the
particular amount of services funded by Part B that a parentally placed private school child with
disabilities receives, unless the allegation is made that the child was denied FAPE under lowa Code
section 256.12, but a parent of a child with a disability may file a due process complaint alleging the
AEA failed to comply with the child find requirements of rule 281—41.131(256,256B,34CFR300). A
private school official may not file a due process complaint under this chapter.

41.140(3) State complaints. Any complaint that an SEA or AEA has failed to meet the
requirements in rules 281—41.132(256,256B,34CFR300) to 281—41.135(256,256B,34CFR300)
and 281—41.137(256,256B,34CFR300) to 281—41.144(256,256B,34CFR300) must be filed
in accordance with the procedures described in rules 281—41.151(256B,34CFR300) to
281—41.153(256B,34CFR300). A complaint filed by a private school official under subrule 41.136(1)
must be filed with the SEA in accordance with the procedures in subrule 41.136(2).

281—41.141(256,256B,34CFR300) Requirement that funds not benefit a private school.

41.141(1) Funds may not benefit private school. An AEA may not use funds provided under Section
611 or 619 of the Act to finance the existing level of instruction in a private school or to otherwise benefit
the private school.
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41.141(2) Funds only for special education. The AEA must use funds provided under Part B of the
Act to meet the special education and related services needs of parentally placed private school children
with disabilities, but not for meeting either of the following needs:

a. The needs of a private school; or

b.  The general needs of the students enrolled in the private school.

281—41.142(256,256B,34CFR300) Use of personnel.

41.142(1) Use of public school personnel. An AEA may use funds available under Sections 611 and
619 of the Act to make public school personnel available in other than public facilities based on the
following two criteria:

a. If and to the extent necessary to provide services under rules
281—41.130(256,256B,34CFR300) to 281—41.144(256,256B,34CFR300) for parentally placed
private school children with disabilities; and

b.  If those services are not normally provided by the private school.

41.142(2) Use of private school personnel. An AEA may use funds available under Sections 611
and 619 of the Act to pay for the services of an employee of a private school to provide services under
rules 281—41.130(256,256B,34CFR300) to 281—41.144(256,256B,34CFR300) if the following two
conditions are met:

a. The employee performs the services outside of the employee’s regular hours of duty; and

b.  The employee performs the services under public supervision and control.

281—41.143(256,256B,34CFR300) Separate classes prohibited. An AEA may not use funds available
under Section 611 or 619 of the Act for classes that are organized separately on the basis of school
enrollment or religion of the children if the classes are at the same site; and the classes include both
children enrolled in public schools and children enrolled in private schools.

281—41.144(256,256B,34CFR300) Property, equipment, and supplies.

41.144(1) General. A public agency must control and administer the funds used to provide
special education and related services under rules 281—41.137(256,256B,34CFR300) to
281—41.139(256,256B,34CFR300) and hold title to and administer materials, equipment, and property
purchased with those funds for the uses and purposes provided in the Act.

41.144(2) Equipment and supplies on private school premises only while needed. The public agency
may place equipment and supplies in a private school for the period of time needed for the Part B program.

41.144(3) Public agency to supervise placement and use of equipment and supplies. The public
agency must ensure that the equipment and supplies placed in a private school are used only for Part B
purposes and can be removed from the private school without remodeling the private school facility.

41.144(4) Duty to remove equipment and supplies. The public agency must remove equipment and
supplies from a private school if the equipment and supplies are no longer needed for Part B purposes
or removal is necessary to avoid unauthorized use of the equipment and supplies for other than Part B
purposes.

41.144(5) No Part B funds for repair or construction. No funds under Part B of the Act may be used
for repairs, minor remodeling, or construction of private school facilities.

281—41.145(256B,34CFR300)  Applicability of rules 281—41.146(256B,34CFR300)
to 281—41.147(256B,34CFR300). Rules 281—41.146(256B,34CFR300) and 281—
41.147(256B,34CFR300) apply only to children with disabilities who are or have been placed in or
referred to a private school or facility by a public agency as a means of providing special education
and related services.

281—41.146(256B,34CFR300) Responsibility of department. The department must ensure the
following for each child with a disability who is placed in or referred to a private school or facility by
a public agency.
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41.146(1) FAPE. The child is provided special education and related services in
conformance with an IEP that meets the requirements of rules 281—41.320(256B,34CFR300) to
281—41.325(256B,34CFR300) and at no cost to the parents.

41.146(2) Meet state standards. The child is provided an education that meets the standards that
apply to education provided by the SEA and LEAs, including the requirements of this chapter except for
rule 281—41.18(256B,34CFR300) and subrule 41.156(3).

41.146(3) All rights. The child has all of the rights of a child with a disability who is served by a
public agency.

281—41.147(256B,34CFR300) Implementation by department. In implementing rule 281—
41.146(256B,34CFR300), the department must monitor compliance through procedures such as written
reports, on-site visits, and parent questionnaires; disseminate copies of applicable standards to each
private school and facility to which a public agency has referred or placed a child with a disability; and
provide an opportunity for those private schools and facilities to participate in the development and
revision of state standards that apply to them.

281—41.148(256B,34CFR300) Placement of children by parents when FAPE is at issue.

41.148(1) General. An LEA or AEA is not required to pay for the cost of education, including
special education and related services, of a child with a disability at a private school or facility if that
agency made FAPE available to the child and the parents elected to place the child in a private school or
facility. However, the public agency must include that child in the population whose needs are addressed
consistent with rules 281—41.131(256,256B,34CFR300) to 281—41.144(256,256B,34CFR300) and
Iowa Code section 256.12.

41.148(2) Disagreements about FAPE. Disagreements between the parents and a public agency
regarding the availability of a program appropriate for the child, and the question of financial
reimbursement, are subject to the due process procedures in rules 281—41.504(256B,34CFR300) to
281—41.520(256B,34CFR300).

41.148(3) Reimbursement for private school placement. 1f the parents of a child with a disability
who previously received special education and related services under the authority of a public agency
enroll the child in a private preschool, elementary school, or secondary school without the consent of or
referral by the public agency, a court or an administrative law judge may require the agency to reimburse
the parents for the cost of that enrollment if the court or administrative law judge finds that the agency
had not made FAPE available to the child in a timely manner prior to that enrollment and that the private
placement is appropriate. A parental placement may be found to be appropriate by an administrative law
judge or a court even if it does not meet the state standards that apply to education provided by the SEA
and LEAs.

41.148(4) Limitation on reimbursement. The cost of reimbursement described in subrule 41.148(3)
may be reduced or denied in any of the following cases.

a. At the most recent IEP team meeting that the parents attended prior to removal of the child
from the public school, the parents did not inform the IEP team that they were rejecting the placement
proposed by the public agency to provide FAPE to their child, including stating their concerns and their
intent to enroll their child in a private school at public expense;

b. At least ten business days, including any holidays that occur on a business day, prior to the
removal of the child from the public school, the parents did not give written notice to the public agency
of the information described in 41.148(4) “a”;

c.  If, prior to the parents’ removal of the child from the public school, the public agency informed
the parents, through the notice requirements described in 41.503(1) “a, ” of its intent to evaluate the child,
including a statement of the purpose of the evaluation that was appropriate and reasonable, but the parents
did not make the child available for the evaluation; or

d.  Upon a judicial finding of unreasonableness with respect to actions taken by the parents.

41.148(5) Exceptions. Notwithstanding the notice requirement in 41.148(4)“a” and “b, ” the cost
of reimbursement:
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a.  Must not be reduced or denied for failure to provide the notice if:

(1) The school prevented the parents from providing the notice;

(2) The parents had not received notice, pursuant to rule 281—41.504(256B,34CFR300), of the
notice requirement in 41.148(4) “a” and “b”; or

(3) Compliance with 41.148(4) “a” and “b” would likely result in physical harm to the child; and

b.  May, in the discretion of the court or an administrative law judge, not be reduced or denied for
failure to provide this notice if:

(1) The parents are not literate or cannot write in English; or

(2) Compliance with 41.148(4)“a” and “b” would likely result in serious emotional harm to the
child.

281—41.149(256B,34CFR300) SEA responsibility for general supervision. The state shall exercise
general supervision over the implementation of Part B of the Act and this chapter. Part B of the Act does
not limit the responsibility of agencies other than educational agencies for providing or paying for some
or all of the costs of FAPE to eligible individuals.

281—41.150 Reserved.

281—41.151(256B,34CFR300) Adoption of state complaint procedures.

41.151(1) General. The state maintains written procedures for the following:

a. Resolving any complaint, including a complaint filed by an organization or individual from
another state, that meets the requirements of rule 281—41.153(256B,34CFR300) by providing for the
filing of a complaint with the department.

b.  Widely disseminating to parents and other interested individuals, including parent
training and information centers, protection and advocacy agencies, independent living centers,
and other appropriate entities, the state procedures under rules 281—41.151(256B,34CFR300) to
281—41.153(256B,34CFR300).

41.151(2) Remedies for denial of appropriate services. In resolving a complaint in which the state
has found a failure to provide appropriate services, the state, pursuant to its general supervisory authority
under Part B of the Act, shall address the following:

a. The failure to provide appropriate services, including corrective action appropriate to address
the needs of the child, such as compensatory services or monetary reimbursement; and

b.  Appropriate future provision of services for all children with disabilities.

281—41.152(256B,34CFR300) Minimum state complaint procedures.

41.152(1) Time limit; minimum procedures. The state shall include in its complaint procedures a
time limit of 60 days after a complaint is filed under rule 281—41.153(256B,34CFR300) to do the
following:

a. Carry out an independent on-site investigation, if the state determines that an investigation is
necessary;

b.  Give the complainant the opportunity to submit additional information, either orally or in
writing, about the allegations in the complaint;

c.  Provide the public agency with the opportunity to respond to the complaint, including, at a
minimum:

(1) At the discretion of the public agency, a proposal to resolve the complaint; and

(2) An opportunity for a parent who has filed a complaint and the public agency to
voluntarily engage in mediation consistent with rules 281—41.506(256B,34CFR300) and
281—41.1002(256B,34CFR300);

d. Review all relevant information and make an independent determination as to whether the
public agency is violating a requirement of Part B of the Act or of this chapter; and

e. Issue a written decision to the complainant that addresses each allegation in the complaint and
contains:
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(1) Findings of fact and conclusions; and

(2) The reasons for the state’s final decision.

41.152(2) Time extension; final decision; implementation. The state’s procedures described in
subrule 41.152(1) shall do the following:

a. Permit an extension of the time limit under subrule 41.152(1) only if:

(1) Exceptional circumstances exist with respect to a particular complaint; or

(2) The parent or individual or organization and the public agency involved agree to extend the time
to engage in mediation pursuant to 41.152(1) “c ”(2), or to engage in other alternative means of dispute
resolution, if available in the state; and

b. Include procedures for effective implementation of the state’s final decision, if needed,
including:

(1) Technical assistance activities;

(2) Negotiations; and

(3) Corrective actions to achieve compliance.

41.152(3) Complaints filed under this rule and due process hearings. If a written complaint is
received that is also the subject of a due process hearing under rule 281—41.507(256B,34CFR300)
or 281—41.530(256B,34CFR300) to 281—41.532(256B,34CFR300), or that contains multiple issues
of which one or more are part of that hearing, the state must set aside any part of the complaint that
is being addressed in the due process hearing until the conclusion of the hearing. However, any issue
in the complaint that is not a part of the due process action must be resolved using the time limit and
procedures described in subrules 41.152(1) and 41.152(2). If an issue raised in a complaint filed under
this rule has previously been decided in a due process hearing involving the same parties, the due
process hearing decision is binding on that issue and the state must inform the complainant to that
effect. A complaint alleging a public agency’s failure to implement a due process hearing decision must
be resolved by the state.

281—41.153(256B,34CFR300) Filing a complaint.

41.153(1) Complainant. An organization or individual may file a signed written complaint under the
procedures described in rules 281—41.151(256B,34CFR300) and 281—41.152(256B,34CFR300).

41.153(2) Contents of complaint. The complaint must include the following:

a. A statement that a public agency has violated a requirement of Part B of the Act or of this
chapter;

b.  The facts on which the statement is based;

c¢.  The signature and contact information for the complainant; and

d. If alleging violations with respect to a specific child:

(1) The name and address of the residence of the child;

(2) The name of the school the child is attending;

(3) In the case of a homeless child or youth within the meaning of Section 725(2) of the
McKinney-Vento Homeless Assistance Act, 42 U.S.C. 11434a(2), available contact information for the
child, and the name of the school the child is attending;

(4) A description of the nature of the problem of the child, including facts relating to the problem;
and

(5) A proposed resolution of the problem to the extent known and available to the party at the time
the complaint is filed.

41.153(3) Time limit. The complaint must allege a violation that occurred not more than one year
prior to the date that the complaint is received in accordance with rule 281—41.151(256B,34CFR300).

41.153(4) Complainant must provide copy of complaint to AEA and LEA. The party filing the
complaint must forward a copy of the complaint to the AEA and LEA or public agency serving the
child at the same time the party files the complaint with the state.

41.153(5) Failure to comply with due process hearing decision, mediation agreement, resolution
meeting agreement. A complainant may allege a public agency has failed to comply with a due process
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hearing decision, or a mediation agreement, or a resolution meeting agreement. If the complaint is
substantiated, the state will grant appropriate relief.

281—41.154(256B,34CFR300) Methods of ensuring services.

41.154(1) Interagency agreements. An interagency agreement or other mechanism for interagency
coordination shall be developed between each noneducational public agency described in subrule
41.154(2) and the SEA, in order to ensure that all services described in 41.154(2) “a ” that are needed to
ensure FAPE are provided, including the provision of these services during the pendency of any dispute
under paragraph “c” of this subrule. The agreement or mechanism must include the following:

a.  An identification of, or a method for defining, the financial responsibility of each agency
for providing services described in 41.154(2) “a” to ensure FAPE to children with disabilities. The
financial responsibility of each noneducational public agency described in subrule 41.154(2), including
the state Medicaid agency and other public insurers of children with disabilities, must precede the
financial responsibility of the LEA (or the state agency responsible for developing the child’s IEP).

b.  The conditions, terms, and procedures under which an LEA must be reimbursed by other
agencies.

¢.  Procedures for resolving interagency disputes, including procedures under which LEAs may
initiate proceedings, under the agreement or other mechanism to secure reimbursement from other
agencies or otherwise implement the provisions of the agreement or mechanism.

d. Policies and procedures for agencies to determine and identify the interagency coordination
responsibilities of each agency to promote the coordination and timely and appropriate delivery of
services described in 41.154(2) “a.”

41.154(2) Obligation of noneducational public agencies.

a. General rule.

(1) If any public agency other than an educational agency is otherwise obligated under federal
or state law, or assigned responsibility under state policy or pursuant to subrule 41.154(1), to
provide or pay for any services that are also considered special education or related services (such
as, but not limited to, services described in rule 281—41.5(256B,34CFR300) relating to assistive
technology devices, rule 281—41.6(256B,34CFR300) relating to assistive technology services, rule
281—41.34(256B,34CFR300) relating to related services, rule 281—41.42(256B,34CFR300) relating
to supplementary aids and services, and rule 281—41.43(256B,34CFR300) relating to transition
services) that are necessary for ensuring FAPE to children with disabilities within the state, the
public agency must fulfill that obligation or responsibility, either directly or through contract or other
arrangement pursuant to subrule 41.154(1) or an agreement pursuant to subrule 41.154(3).

(2) A noneducational public agency described in 41.154(2) “a (1) may not disqualify an eligible
service for Medicaid reimbursement because that service is provided in a school context.

b.  Failure to comply with general rule. If a public agency other than an educational agency fails
to provide or pay for the special education and related services described in 41.154(2) “a, ” the LEA (or
state agency responsible for developing the child’s IEP) must provide or pay for these services to the
child in a timely manner. The LEA or state agency is authorized to claim reimbursement for the services
from the noneducational public agency that failed to provide or pay for these services, and that agency
must reimburse the LEA or state agency in accordance with the terms of the interagency agreement or
other mechanism described in subrule 41.154(1).

41.154(3) Special rule. The requirements of subrule 41.154(1) may be met through the following:

a.  State statute or regulation;

b.  Signed agreements between respective agency officials that clearly identify the responsibilities
of each agency relating to the provision of services; or

c.  Other appropriate written methods as determined by the chief executive officer of the state or
designee of that officer and approved by the Secretary.
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41.154(4) Children with disabilities who are covered by public benefits or insurance.

a. General. A public agency may use the Medicaid or other public benefits or insurance programs
in which a child participates to provide or pay for services required under this chapter, as permitted under
the public benefits or insurance program, except as provided in 41.154(4) “b " through “d.”

b.  Exceptions to ability to use public benefits or insurance. With regard to services required to
provide FAPE to an eligible child under this chapter, the public agency:

(1) May not require parents to sign up for or enroll in public benefits or insurance programs in order
for their child to receive FAPE under Part B of the Act;

(2) May not require parents to incur an out-of-pocket expense such as the payment of a deductible
or copay amount incurred in filing a claim for services provided pursuant to this chapter but, pursuant to
41.154(6) “b, ” may pay the cost that the parents otherwise would be required to pay; and

(3) May not use a child’s benefits under a public benefits or insurance program if that use would
do any of the following:

1. Decrease available lifetime coverage or any other insured benefit;

2. Resultin the family’s paying for services that would otherwise be covered by the public benefits
or insurance program and that are required for the child outside of the time the child is in school;

3. Increase premiums or lead to the discontinuation of benefits or insurance; or

4. Risk loss of eligibility for home- and community-based waivers, based on aggregate
health-related expenditures.

c.  Consent requirements. Prior to accessing a child’s or parent’s public benefits or insurance for
the first time, and after providing notification to the child’s parents consistent with 41.154(4)“d, ” the
public agency must obtain written parental consent that:

(1) Meets the requirements of 34 CFR Section 99.30 and rule 281—41.622(256B,34CFR300),
which consent must specify the personally identifiable information that may be disclosed (e.g., records or
information about the services that may be provided to a particular child), the purpose of the disclosure
(e.g., billing for services under this chapter), and the agency to which the disclosure may be made (e.g.,
the state’s public benefits or insurance program (e.g., Medicaid)); and

(2) Specifies that the parent understands and agrees that the public agency may access the parent’s
or child’s public benefits or insurance to pay for services under this chapter.

d.  Notification requirements. Prior to accessing a child’s or parent’s public benefits or insurance
for the first time, and annually thereafter, the public agency must provide written notification, consistent
with 41.503(3), to the child’s parents, that includes:

(1) A statement of the parental consent provisions in paragraph 41.154(4) “c”;

(2) A statement of the “no cost” provisions in 41.154(4)“b”’;

(3) A statement that the parents have the right under 34 CFR Part 99 and this chapter to withdraw
their consent to disclosure of their child’s personally identifiable information to the agency responsible
for the administration of the state’s public benefits or insurance program (e.g., Medicaid) at any time;
and

(4) A statement that the withdrawal of consent or refusal to provide consent under 34 CFR Part
99 and this chapter to disclose personally identifiable information to the agency responsible for the
administration of the state’s public benefits or insurance program (e.g., Medicaid) does not relieve the
public agency of its responsibility to ensure that all required services are provided at no cost to the
parents.

41.154(5) Children with disabilities who are covered by private insurance.

a. General. With regard to services required to provide FAPE to an eligible child under this
chapter, a public agency may access the parents’ private insurance proceeds only if the parents provide
consent consistent with rule 281—41.9(256B,34CFR300).

b.  Obtaining access to private insurance proceeds. Each time the public agency proposes to access
the parents’ private insurance proceeds, the agency must:

(1) Obtain parental consent in accordance with 41.154(5) “a”’; and
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(2) Inform the parents that their refusal to permit the public agency to access their private insurance
does not relieve the public agency of its responsibility to ensure that all required services are provided
at no cost to the parents.

41.154(6) Use of Part B funds.

a. Agency unable to obtain consent. 1f a public agency is unable to obtain parental consent to use
the parents’ private insurance, or public benefits or insurance when the parents would incur a cost for a
specified service required under this chapter, to ensure FAPE, the public agency may use its Part B funds
to pay for the service.

b.  Use of Part B funds to avoid cost to parents. To avoid financial cost to parents who otherwise
would consent to use private insurance, or public benefits or insurance if the parents would incur a cost,
the public agency may use its Part B funds to pay the cost that the parents otherwise would have to pay
to use the parents’ benefits or insurance (e.g., the deductible or copay amounts).

41.154(7) Proceeds from public benefits or insurance or private insurance. Proceeds from public
benefits or insurance or private insurance will not be treated as program income for purposes of 34 CFR
80.25. If a public agency spends reimbursements from federal funds (e.g., Medicaid) for services under
this chapter, those funds will not be considered state or local funds for purposes of the maintenance of
effort provisions in rules 281—41.163(256B,34CFR300) and 281—41.203(256B,34CFR300).

41.154(8) Rule of construction. Nothing in this chapter should be construed to alter the requirements
imposed on a state Medicaid agency, or any other agency administering a public benefits or insurance
program by federal statute, regulations or policy under Title XIX or Title XXI of the Social Security
Act, 42 U.S.C. 1396 through 1396v and 42 U.S.C. 1397aa through 1397jj, or any other public benefits

or insurance program.
[ARC 0814C, IAB 6/26/13, effective 7/31/13]

281—41.155(256B,34CFR300) Hearings relating to AEA or LEA eligibility. The department shall
not make any final determination that an AEA or LEA is not eligible for assistance under Part B of the
Act without first giving the AEA or LEA reasonable notice and an opportunity for a hearing under 34
CFR 76.401(d).

281—41.156(256B,34CFR300) Personnel qualifications.

41.156(1) General. The SEA must establish and maintain qualifications to ensure that personnel
necessary to carry out the purposes of Part B of the Act and of this chapter are appropriately and
adequately prepared and trained, including ensuring that those personnel have the content knowledge
and skills to serve children with disabilities.

41.156(2) Related services personnel and paraprofessionals. The qualifications under subrule
41.156(1) must include qualifications for related services personnel and paraprofessionals that:

a.  Are consistent with any state-approved or state-recognized certification, licensing, registration,
or other comparable requirements that apply to the professional discipline in which those personnel are
providing special education or related services; and

b.  Ensure that related services personnel who deliver services in their discipline or profession:

(1) Meet the requirements of 41.156(2) “a”’; and

(2) Have not had certification or licensure requirements waived on an emergency, temporary, or
provisional basis; and

(3) Allow paraprofessionals and assistants who are appropriately trained and supervised, in
accordance with state law, regulation, or written policy, in meeting the requirements of this chapter to
be used to assist in the provision of special education and related services under this chapter to children
with disabilities.

41.156(3) Qualifications for special education teachers. The qualifications described in subrule
41.156(1) must ensure that each person employed as a public school special education teacher in the
state who teaches in an elementary school, middle school, or secondary school is highly qualified as a
special education teacher by the deadline established in Section 1119(a)(2) of the ESEA.
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41.156(4) Policy. In implementing this rule, the state must adopt a policy that includes a requirement
that AEAs and LEASs in the state take measurable steps to recruit, hire, train, and retain highly qualified
personnel to provide special education and related services under Part B of the Act and this chapter to
children with disabilities.

41.156(5) Rule of construction. Notwithstanding any other individual right of action that a parent
or student may maintain under this chapter, nothing in this chapter shall be construed to create a right
of action on behalf of an individual student or a class of students for the failure of a particular SEA,
AEA, or LEA employee to be highly qualified, or to prevent a parent from filing a complaint about staff
qualifications with the SEA as provided for under this chapter.

41.156(6) Positive efforts to employ and advance qualified individuals with disabilities. Each
recipient of assistance under Part B of the Act must make positive efforts to employ, and advance in

employment, qualified individuals with disabilities in programs assisted under Part B of the Act.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.157 to 41.161 Reserved.

281—41.162(256B,34CFR300) Supplementation of state, local, and other federal funds.

41.162(1) Expenditures. Funds paid to a state under this chapter must be expended in accordance
with all the provisions of this chapter.

41.162(2) Prohibition against commingling.

a. Funds paid to a state under this chapter must not be commingled with state funds.

b.  The requirement in 41.162(2) “a” is satisfied by the use of a separate accounting system that
includes an audit trail of the expenditure of funds paid to a state under this chapter. Separate bank
accounts are not required. (See 34 CFR 76.702, fiscal control and fund accounting procedures.)

41.162(3) State-level nonsupplanting.

a. Except as provided in rule 281—41.203(256B,34CFR300), funds paid to a state under Part B
of the Act must be used to supplement the level of federal, state, and local funds, including funds that
are not under the direct control of the SEA or LEAs, expended for special education and related services
provided to children with disabilities under Part B of the Act, and in no case to supplant those federal,
state, and local funds.

b. If the state provides clear and convincing evidence that all children with disabilities have
available to them FAPE, the Secretary may waive, in whole or in part, the requirements of 41.162(3) “a”
if the Secretary concurs with the evidence provided by the state under 34 CFR Section 300.164.

281—41.163(256B,34CFR300) Maintenance of state financial support. The state must not reduce the
amount of state financial support for special education and related services for children with disabilities,
or otherwise made available because of the excess costs of educating those children, below the amount
of that support for the preceding fiscal year.

281—41.164 Reserved.

281—41.165(256B,34CFR300) Public participation.
41.165(1) General. Prior to the adoption of any policies and procedures needed to comply with Part
B of the Act, including any amendments to those policies and procedures, the state must ensure that there
are public hearings, adequate notice of the hearings, and an opportunity for comment available to the
general public, including individuals with disabilities and parents of children with disabilities.
41.165(2) State plan. Before submitting a state plan under this chapter, the state must comply with
the public participation requirements in subrule 41.165(1) and those in 20 U.S.C. 1232d(b)(7).

281—41.166(256B,34CFR300) Rule of construction. In complying with rules 281—
41.162(256B,34CFR300) and 281—41.163(256B,34CFR300), the state may not use funds paid to it
under this chapter to satisfy state-mandated funding obligations to LEAs, including funding based
on student attendance or enrollment, or inflation.
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281—41.167(256B,34CFR300) State advisory panel. An advisory panel is established and maintained
for the purpose of providing policy guidance with respect to special education and related services for
children with disabilities in the state.

281—41.168(256B,34CFR300) Advisory panel membership.

41.168(1) General. The advisory panel must consist of members appointed by the director of
education, be representative of the state population and be composed of individuals involved in or
concerned with the education of children with disabilities, including:

a. Parents of children with disabilities aged birth to 26;

b. Individuals with disabilities;

c. Teachers;

d.  Representatives of institutions of higher education that prepare special education and related
services personnel;

e.  State and local education officials, including officials who carry out activities under Subtitle B
of Title VII of the McKinney-Vento Homeless Assistance Act, 42 U.S.C. 11431 et seq.;

£ Administrators of programs for children with disabilities;

g Representatives of other state agencies involved in the financing or delivery of related services
to children with disabilities;

h.  Representatives of private schools and public charter schools;

i.  Atleastone representative of a vocational, community, or business organization concerned with
the provision of transition services to children with disabilities;

j. A representative from the state child welfare agency responsible for foster care; and

k. Representatives from the state juvenile and adult corrections agencies.

41.168(2) Special rule. A majority of the members of the panel must be individuals with disabilities
or parents of children with disabilities aged birth to 26.

281—41.169(256B,34CFR300) Advisory panel duties. The advisory panel must:

1. Advise the department of unmet needs within the state in the education of children with
disabilities;

2. Comment publicly on any rules or regulations proposed by the state regarding the education of
children with disabilities;

3. Advise the department in developing evaluations and reporting on data to the Secretary under
Section 618 of the Act;

4. Advise the department in developing corrective action plans to address findings identified in
federal monitoring reports under Part B of the Act;

5. Advise the department in developing and implementing policies relating to the coordination of
services for children with disabilities; and

6. Advise the department on eligible individuals with disabilities in adult prisons.

281—41.170(256B,34CFR300) Suspension and expulsion rates.

41.170(1) General. The department must examine data, including data disaggregated by race and
ethnicity, to determine if significant discrepancies are occurring in the rate of long-term suspensions and
expulsions of children with disabilities:

a. Among LEAs in the state; or

b.  Compared to the rates for nondisabled children within an LEA.

41.170(2) Review and revision of policies. If the discrepancies described in subrule 41.170(1) are
occurring, the department must review and, if appropriate, revise (or require the affected state agency or
LEA to revise) its policies, procedures, and practices relating to the development and implementation of
IEPs, the use of positive behavioral interventions and supports, and procedural safeguards to ensure that
these policies, procedures, and practices comply with the Act.

281—41.171 Reserved.
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281—41.172(256B,34CFR300) Access to instructional materials.

41.172(1) General. The state:

a.  Adopts the National Instructional Materials Accessiblity Standard (NIMAS) published in the
Federal Register on July 19, 2006, (71 Fed. Reg. 41084) for the purposes of providing instructional
materials to blind persons or other persons with print disabilities in a timely manner; and

b.  Establishes the following definition of “timely manner” for purposes of this chapter: Providing
instructional materials in accessible formats to children with disabilities in a “timely manner” means
delivering those accessible instructional materials at the same time as other children receive instructional
materials.

41.172(2) Public  agencies. All public agencies must comply with rule 281—
41.210(256B,34CFR300).

41.172(3) Assistive technology. In carrying out this rule, the department, to the maximum extent
possible, must work collaboratively with the state agency responsible for assistive technology programs.

281—41.173(256B,34CFR300) Overidentification and disproportionality. Each public agency shall
implement policies and procedures developed by the department designed to prevent the inappropriate
overidentification or disproportionate representation by race and ethnicity of children as children with
disabilities, including children with disabilities with a particular impairment.

281—41.174(256B,34CFR300) Prohibition on mandatory medication.

41.174(1) General. No public agency personnel are permitted to require parents to obtain a
prescription for substances identified under Schedule I, II, III, IV, or V in Section 202(c) of the
Controlled Substances Act (21 U.S.C. 812(c)) for a child as a condition of attending school, receiving
an evaluation or services under Part B or this chapter.

41.174(2) Rule of construction. Nothing in subrule 41.174(1) shall be construed to create a
federal prohibition against teachers and other school personnel consulting or sharing classroom-based
observations with parents or guardians regarding a student’s academic and functional performance,
or behavior in the classroom or school, or regarding the need for evaluation for special education or
related services under rule 281—41.111(256B,34CFR300) related to child find.

281—41.175 Reserved.

281—41.176(256B) Special school provisions.

41.176(1) Providers. Special schools for eligible individuals who require special education outside
the general education environment may be maintained by individual LEAs, jointly by two or more LEAs,
by the AEA, jointly by two or more AEAs, by the state directly, or by approved private providers.

41.176(2) Department recognition. Department recognition of agencies providing special education
and related services shall be of two types:

a. Recognition of nonpublic agencies and state-operated programs providing special education
and related services in compliance with these rules.

b.  Approval for nonpublic agencies to provide special education and related services and to receive
special education funds for the special education and related services contracted for by an LEA or an
AEA.

281—41.177(256B) Facilities.

41.177(1) Equivalent to general education. Each agency providing special education and related
services shall supply facilities which shall be at least equivalent in quality to general education
classrooms in the system, located in buildings housing regularly enrolled individuals of comparable
ages, and readily accessible to individuals with disabilities.

41.177(2) Personnel space and assistance. Each agency providing special education shall ensure
that special education personnel are provided adequate access to telephone service and clerical assistance
and sufficient and appropriate work space regularly available for their use that is readily accessible to
individuals with disabilities.
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281—41.178(256B) Materials, equipment and assistive technology.

41.178(1) Provision for materials, equipment, and assistive technology. Each LEA shall make
provision for special education and related services, facility modifications, assistive technology,
necessary equipment and materials, including both durable items and expendable supplies; provided
that, where an AEA, pursuant to appropriate arrangements authorized by the Iowa Code, furnishes
special education and related services, performance by the AEA shall be accepted in lieu of performance
by the LEA.

41.178(2) Acquire and maintain equipment. Each agency providing special education and related
services shall have a comprehensive program in operation under which equipment for special education
is acquired, inventoried, maintained, calibrated and replaced on a planned and regular basis.

281—41.179 to 41.185 Reserved.

281—41.186(256B,34CFR300) Assistance under other federal programs. Part B of the Act may not
be construed to permit a state to reduce medical and other assistance available, or to alter eligibility,
under Titles V and XIX of the Social Security Act with respect to the provision of FAPE to children with
disabilities in the state.

281—41.187(256B) Research, innovation, and improvement.

41.187(1) Evaluation and improvement. Each agency, in conjunction with other agencies, the
department, or both, shall implement activities designed to evaluate and improve special education.
These activities shall document the individual performance resulting from the provision of special
education.

41.187(2) Research. Each agency shall cooperate in research activities designed to evaluate and
improve special education when such activities are sponsored by an LEA, an AEA or the department,
or another agency, when approved by the department, to assess and ensure the effectiveness of efforts to
educate all children with disabilities.

41.187(3) Support and facilitation. State rules, regulations, and policies under Part B of the Act must
support and facilitate AEA, LEA and school-level system improvement designed to enable children with
disabilities to meet the challenging state student academic achievement standards.

281—41.188 to 41.199 Reserved.

DIVISION IV
LEA AND AEA ELIGIBILITY, IN GENERAL

281—41.200(256B,34CFR300) Condition of assistance. An AEA or an LEA is eligible for assistance
under Part B of the Act for a fiscal year if the agency submits a plan that provides assurances
to the state that the LEA meets each of the conditions in rules 281—41.201(256B,34CFR300) to
281—41.213(256B,34CFR300).

41.200(1) Required descriptions, policies and procedures. Each AEA shall submit to the department
the policies and procedures identified in subrules 41.407(1) and 41.407(2) and other descriptions that
may be required by the department for approval. Any modifications to an AEA’s descriptions, policies
or procedures shall be submitted to the department for approval.

41.200(2) AEA application. Each AEA shall submit to the department, 45 calendar days prior to the
start of the project year, an application for federal funds under Part B of the Act, implementing federal
regulations, and this chapter. An AEA application shall receive department approval only when there
is an approved AEA comprehensive plan as described in rule 281—72.9(273) on file at the department
and the requirements of subrule 41.200(1) have been met. The application, on forms provided by the
department, shall include the following:

a.  General information.

b.  Utilization of funds.

c.  Assurances.
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281—41.201(256B,34CFR300) Consistency with state policies. The AEA or LEA, in providing
for the education of children with disabilities within its jurisdiction, must have in effect policies,
procedures, and programs that are consistent with the state policies and procedures established under
281—41.101(256B,34CFR300) to 281—41.163(256B,34CFR300) and 281—41.165(256B,34CFR300)
to 281—41.187(256B).

281—41.202(256B,34CFR300) Use of amounts.

41.202(1) General. Amounts provided to the AEA or LEA under Part B of the Act must be:

a. Expended in accordance with the applicable provisions of Part B of the Act and this chapter;

b.  Used only to pay the excess costs of providing special education and related services to children
with disabilities, consistent with subrule 41.202(2); and

c¢.  Used to supplement state, local, and other federal funds, and not to supplant those funds.

41.202(2) Excess cost requirement.

a. General

(1) The excess cost requirement prevents an AEA or LEA from using funds provided under Part
B of the Act to pay for all of the costs directly attributable to the education of a child with a disability,
subject to 41.202(2) “a "(2).

(2) The excess cost requirement does not prevent an AEA or LEA from using Part B funds to pay
for all of the costs directly attributable to the education of a child with a disability aged 3 to 5 or 18 to 20
if no local or state funds are available for nondisabled children of these ages. However, the AEA or LEA
must comply with the nonsupplanting and other requirements of Part B of the Act and of this chapter in
providing the education and services for these children.

b.  Meeting excess cost requirement.

(1) An AEA or LEA meets the excess cost requirement if it has spent at least a minimum average
amount for the education of its children with disabilities before funds under Part B of the Act are used.

(2) The amount described in 41.202(2)“b (1) is determined in accordance with the definition of
excess costs in rule 281—41.16(256B,34CFR300). That amount may not include capital outlay or debt
service.

c. Joint establishment of eligibility. If two or more AEAs or LEAs jointly establish eligibility in
accordance with rule 281—41.223(256B,34CFR300), the minimum average amount is the average of
the combined minimum average amounts determined in accordance with the definition of excess costs
in rule 281—41.16(256B,34CFR300) in those agencies for elementary or secondary school students, as
the case may be.

281—41.203(256B,34CFR300) Maintenance of effort.

41.203(1) General. Except as provided in rules 281—41.204(256B,34CFR300) and
281—41.205(256B,34CFR300), funds provided to an AEA or LEA under Part B of the Act must not
be used to reduce the level of expenditures for the education of children with disabilities made by the
AEA or LEA from local funds below the level of those expenditures for the preceding fiscal year.

41.203(2) Standard.

a. Except as provided in 41.203(2) “b, ” the SEA must determine that an AEA or LEA complies
with subrule 41.203(1) for purposes of establishing the LEA’s eligibility for an award for a fiscal year
if the AEA or LEA budgets, for the education of children with disabilities, at least the same total or per
capita amount from either of the following sources as the LEA spent for that purpose from the same
source for the most recent prior year for which information is available:

(1) Local funds only.

(2) The combination of state and local funds.

b.  An AEA or LEA that relies on 41.203(2) “a ”(1) for any fiscal year must ensure that the amount
of local funds it budgets for the education of children with disabilities in that year is at least the same,
either in total or per capita, as the amount it spent for that purpose in the most recent fiscal year for which
information is available and the standard in 41.203(2) “a (1) was used to establish its compliance with
this rule.
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c.  The SEA may not consider any expenditures made from funds provided by the federal
government for which the SEA is required to account to the federal government or for which the AEA
or LEA is required to account to the federal government directly or through the SEA in determining an
AEA’s or LEA’s compliance with the requirement in subrule 41.203(1).

281—41.204(256B,34CFR300) Exception to maintenance of effort. Notwithstanding the restriction
in subrule 41.203(1), an AEA or LEA may reduce the level of expenditures by the AEA or LEA under
Part B of the Act below the level of those expenditures for the preceding fiscal year if the reduction is
attributable to any of the following:

41.204(1) Departure of personnel. The voluntary departure, by retirement or otherwise, or departure
for just cause, of special education or related services personnel.

41.204(2) Decrease in enrollment. A decrease in the enrollment of children with disabilities.

41.204(3) Termination of obligation to provide an “exceptionally costly” program to a particular
child. The termination of the obligation of the agency to provide a program of special education to a
particular child with a disability that is an exceptionally costly program, as determined by the SEA,
because the child:

a. Has left the jurisdiction of the agency;

b.  Has reached the age at which the obligation of the agency to provide FAPE to the child has
terminated; or

¢.  No longer needs the program of special education.

41.204(4) Termination of costly expenditures for long-term purchases. The termination of costly
expenditures for long-term purchases, such as the acquisition of equipment.

41.204(5) High-cost fund. The assumption of cost by the high-cost fund operated by the state under
this chapter.

281—41.205(256B,34CFR300) Adjustment to local fiscal efforts in certain fiscal years.

41.205(1) Amounts in excess. Notwithstanding 41.202(1) “b, ”41.202(2), and 41.203(1), and except
as provided in 41.205(4) and 34 CFR 300.230(e)(2) for any fiscal year for which the allocation received
by an LEA under rule 41.705(256B,34CFR300) exceeds the amount the LEA received for the previous
fiscal year, the LEA may reduce the level of expenditures otherwise required by subrule 41.203(1) by
not more than 50 percent of the amount of that excess.

41.205(2) Use of amounts to carry out activities under ESEA. If an LEA exercises the authority
under subrule 41.205(1), the LEA must use an amount of local funds equal to the reduction in
expenditures under subrule 41.205(1) to carry out activities that could be supported with funds under
the ESEA regardless of whether the LEA is using funds under the ESEA for those activities.

41.205(3) State prohibition. Notwithstanding subrule 41.205(1), if the SEA determines that an LEA
is unable to establish and maintain programs of FAPE that meet the requirements of Section 613(a) of
the Act and of this chapter or the SEA has taken action against the LEA under Section 616 of the Act
and rules 281—41.600(256B,34CFR300) to 281—41.609(256B,34CFR300), the SEA must prohibit the
LEA from reducing the level of expenditures under subrule 41.205(1) for that fiscal year.

41.205(4) Special rule. The amount of funds expended by an LEA for early intervening services
under rule 281—41.226(256B,34CFR300) shall count toward the maximum amount of expenditures that
the LEA may reduce under subrule 41.205(1).

281—41.206(256B,34CFR300) Schoolwide programs under Title I of the ESEA.

41.206(1) General. Notwithstanding the provisions of rules 281—41.202(256B,34CFR300) and
281—41.203(256B,34CFR300) or any other provision of Part B of the Act, an LEA may use funds
received under Part B of the Act for any fiscal year to carry out a schoolwide program under Section
1114 of the ESEA, except that the amount used in any schoolwide program may not exceed the amount
received by the LEA under Part B of the Act for that fiscal year; divided by the number of children with
disabilities in the jurisdiction of the LEA; and multiplied by the number of children with disabilities
participating in the schoolwide program.
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41.206(2) Funding conditions. The funds described in subrule 41.206(1) are subject to the following
conditions:

a. The funds must be considered as federal Part B funds for purposes of the calculations required
by 41.202(1)“b” and “c.”

b.  The funds may be used without regard to the requirements of 41.202(1) “a.”

41.206(3) Meeting other Part B requirements. Except as provided in subrule 41.206(2), all other
requirements of Part B of the Act must be met by an LEA using Part B funds in accordance with subrule
41.206(1), including ensuring that children with disabilities in schoolwide program schools:

a. Receive services in accordance with a properly developed IEP; and

b.  Are afforded all of the rights and services guaranteed to children with disabilities under the Act.

281—41.207(256B,34CFR300) Personnel development. Each public agency must ensure that all
personnel necessary to carry out Part B of the Act are appropriately and adequately prepared, subject to
the requirements of rule 281—41.156(256B,34CFR300) related to personnel qualifications and Section
2122 of the ESEA.

281—41.208(256B,34CFR300) Permissive use of funds.

41.208(1) Uses. Notwithstanding rule 281—41.202(256B,34CFR300) and subrules 41.203(1) and
41.162(2), funds provided to an LEA under Part B of the Act may be used for the following activities:

a. Services and aids that also benefit nondisabled children. For the costs of special education
and related services and supplementary aids and services provided in a regular class or other
education-related setting to a child with a disability in accordance with the IEP of the child, even if one
or more nondisabled children benefit from these services. This provision may not be construed to apply
to rules 281—41.172(256B,34CFR300) and 281—41.210(256B,34CFR300).

b.  Early intervening services. To develop and implement coordinated, early intervening
educational services in accordance with rule 281—41.226(256B,34CFR300). Such development and
implementation may be required by the SEA under subrule 41.646(2).

c.  High-cost special education and related services. To establish and implement cost- or
risk-sharing funds, consortia, or cooperatives for the LEA itself, or for LEAs working in a consortium
of which the LEA is a part, to pay for high-cost special education and related services.

41.208(2) Administrative case management. An LEA may use funds received under Part B of the
Act to purchase appropriate technology for record keeping, data collection, and related case management
activities of teachers and related services personnel providing services described in the IEP of children
with disabilities, that is needed for the implementation of those case management activities.

281—41.209(256B,34CFR300) Treatment of charter schools and their students.

41.209(1) Rights of children with disabilities. Children with disabilities who attend public charter
schools and their parents retain all rights under this chapter.

41.209(2) Charter schools that are public schools of the LEA.

a. General. In carrying out Part B of the Act and these rules with respect to charter schools that
are public schools of the LEA, the LEA must:

(1) Serve children with disabilities attending those charter schools in the same manner as the LEA
serves children with disabilities in its other schools, including providing supplementary and related
services on site at the charter school to the same extent to which the LEA has a policy or practice of
providing such services on the site to its other public schools; and

(2) Provide funds under Part B of the Act to those charter schools:

1.  On the same basis as the LEA provides funds to the LEA’s other public schools, including
proportional distribution based on relative enrollment of children with disabilities; and

2. At the same time as the LEA distributes other federal funds to the LEA’s other public schools,
consistent with the state’s charter school law.
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b.  Relationship to rule 281—41.705(256B,34CFR300). If the public charter school is a school
of an LEA that receives funding under rule 281—41.705(256B,34CFR300) and includes other public
schools:

(1) The LEA is responsible for ensuring that the requirements of this chapter are met, unless state
law assigns that responsibility to some other entity; and

(2) The LEA must meet the requirements of 41.209(2) “a.”

281—41.210(256B,34CFR300) Purchase of instructional materials.

41.210(1) General. An AEA, an LEA, or any other public agency, when purchasing print
instructional materials, must acquire those instructional materials for children who are blind or for other
persons with print disabilities in a manner consistent with subrule 41.210(3) and ensure delivery of
those materials in a timely manner to those children.

41.210(2) Rights and responsibilities of AEA or LEA. Nothing in this rule relieves the LEA or
AEA or any other public agency of its responsibility to ensure that children with disabilities who need
instructional materials in accessible formats, but who are not included under the definition of blind
persons or other persons with print disabilities in 41.210(4) “a” or who need materials that cannot be
produced from NIMAS files, receive those instructional materials in a timely manner, as defined in
41.172(1)“b.”

41.210(3) Preparation and delivery of files. Because the state chooses to coordinate with the
NIMAC, an AEA, an LEA, or any other public agency must:

a. As part of any print instructional materials adoption process, procurement contract, or other
practice or instrument used for purchase of print instructional materials, enter into a written contract
with the publisher of the print instructional materials to:

(1) Require the publisher to prepare and, on or before delivery of the print instructional materials,
provide to NIMAC electronic files containing the contents of the print instructional materials using the
NIMAS; or

(2) Purchase instructional materials from the publisher that are produced in, or may be rendered in,
specialized formats.

b.  Provide instructional materials to blind persons or other persons with print disabilities in a
timely manner.

41.210(4) Definitions. The following definitions apply to this rule and rule 281—
41.172(256B,34CFR300), and apply to each state and LEA, regardless of whether the state or LEA
chooses to coordinate with the NIMAC:

a.  “Blind persons or other persons with print disabilities” means children served under this chapter
who may qualify to receive books and other publications produced in specialized formats in accordance
with 2 U.S.C. 135a and 36 CFR 701.6. Persons who may receive material in specialized formats include
persons who are blind, who have visual disabilities, have certain physical disabilities, or who have
reading disabilities resulting from organic dysfunction, as those terms are defined in 36 CFR 701.6(b)(1),
and who have obtained certification from a “competent authority,” as defined in 36 CFR 701.6(b)(2).

b.  “National Instructional Materials Access Center” or “NIMAC” means the center established
pursuant to Section 674(e) of the Act.

c.  “National Instructional Materials Accessibility Standard” or “NIMAS” has the meaning given
the term in Section 674(e)(3)(B) of the Act.

d.  “Print instructional materials” has the meaning given the term in Section 674(e)(3)(C) of the
Act.

e. “Specialized formats” has the meaning given the term in Section 674(e)(3)(D) of the Act.

281—41.211(256B,34CFR300) Information for department. Each public agency shall provide the
department with information necessary to enable the department to carry out its duties under Part B of
the Act and this chapter, including, with respect to 34 CFR Section 300.157, information relating to
the performance of children with disabilities participating in programs carried out under Part B of the
Act. This information, including such quantitative and qualitative data as the department may require,
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shall be submitted in a manner and at a time determined by the department. Failure to submit timely
and accurate information may be considered by the department in making the determinations under rule

281—41.603(256B,34CFR300) or in taking any other action to enforce Part B of the Act or this chapter.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.212(256B,34CFR300) Public information. Each public agency must make available to
parents of children with disabilities and to the general public all documents relating to the eligibility of
the agency under Part B of the Act.

281—41.213(256B,34CFR300) Records regarding migratory children with disabilities. Each AEA
or LEA must cooperate in the Secretary’s efforts under Section 1308 of the ESEA to ensure the linkage
of records pertaining to migratory children with disabilities for the purpose of electronically exchanging,
among the states, health and educational information regarding those children.

281—41.214 to 41.219 Reserved.

281—41.220(256B,34CFR300) Exception for prior local plans.

41.220(1) General. If an AEA or LEA or a state agency described in rule
281—41.228(256B,34CFR300) has on file with the SEA policies and procedures that demonstrate that
the AEA or LEA or state agency meets any requirement of 281—41.200(256B,34CFR300), including
any policies and procedures filed under Part B of the Act as in effect before December 3, 2004, the
SEA must consider the AEA or LEA or state agency to have met that requirement for purposes of
receiving assistance under Part B of the Act.

41.220(2) Modification made by an AEA or LEA or state agency. Subject to subrule 41.220(3),
policies and procedures submitted by an LEA or a state agency remain in effect until the AEA or LEA
or state agency submits to the SEA the modifications that the AEA or LEA or state agency determines
are necessary.

41.220(3) Modifications required by the SEA. The SEA may require an AEA or LEA or a state
agency to modify its policies and procedures, but only to the extent necessary to ensure the LEA’s or
state agency’s compliance with Part B of the Act or state law, if:

a. After December 3, 2004, the effective date of the Individuals with Disabilities Education
Improvement Act of 2004, the applicable provisions of the Act, or the regulations developed to carry
out the Act, are amended;

b.  There is a new interpretation of an applicable provision of the Act by federal or state courts; or

c.  There is an official finding of noncompliance with federal or state law or regulations.

281—41.221(256B,34CFR300) Notification of AEA or LEA or state agency in case of ineligibility. If
the state determines that an AEA or LEA or state agency is not eligible under Part B of the Act, then
the state must notify the AEA or LEA or state agency of that determination and provide the AEA or
LEA or state agency with reasonable notice and an opportunity for a hearing. This hearing shall not be
considered a contested case under lowa Code chapter 17A.

281—41.222(256B,34CFR300) AEA or LEA and state agency compliance.

41.222(1) General. If the state, after reasonable notice and an opportunity for a hearing, finds
that an AEA or LEA or state agency that has been determined to be eligible under this chapter
is failing to comply with any requirement described in rules 281—41.201(256B,34CFR300) to
281—41.213(256B,34CFR300), the state must reduce or must not provide any further payments to
the AEA or LEA or state agency until the state is satisfied that the AEA or LEA or state agency is
complying with that requirement.

41.222(2) Notice requirement. Any state agency or AEA or LEA in receipt of a notice described in
subrule 41.222(1), by means of public notice, must take the measures necessary to bring the pendency
of an action pursuant to this rule to the attention of the public within the jurisdiction of the agency.
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41.222(3) Consideration. In carrying out its responsibilities under this rule, the state must
consider any decision resulting from a hearing held under rules 281—41.511(256B,34CFR300) to
281—41.533(256B,34CFR300) that is adverse to the AEA or LEA or state agency involved in the
decision.

281—41.223(256B,34CFR300) Joint establishment of eligibility.

41.223(1) General. The state may require an AEA or LEA to establish its eligibility jointly with
another AEA or LEA if the state determines that the AEA or LEA will be ineligible because the agency
will not be able to establish and maintain programs of sufficient size and scope to effectively meet the
needs of children with disabilities.

41.223(2) Reserved.

41.223(3) Amount of payments. If the state requires the joint establishment of eligibility under
subrule 41.223(1), the total amount of funds made available to the affected AEAs or LEAs must
be equal to the sum of the payments that each AEA or LEA would have received under rule
281—41.705(256B,34CFR300) if the agencies were eligible for those payments.

281—41.224(256B,34CFR300) Requirements for jointly establishing eligibility.

41.224(1) Requirements for AEAs or LEAs in general. AEAs or LEAs that establish joint eligibility
under this rule must:

a. Adopt policies and procedures that are consistent with the state’s policies and
procedures under rules 281—41.101(256B,34CFR300) to 281—41.163(256B,34CFR300) and
281—41.165(256B,34CFR300) to 281—41.187(256B); and

b.  Be jointly responsible for implementing programs that receive assistance under Part B of the
Act.

41.224(2) Requirements for educational service agencies in general. If an educational service
agency is required by state law to carry out programs under Part B of the Act, the joint responsibilities
given to AEAs or LEAs under Part B of the Act:

a. Do not apply to the administration and disbursement of any payments received by that
educational service agency; and

b.  Must be carried out only by that educational service agency.

41.224(3) Additional  requirement. Notwithstanding  any  other  provision of rule
281—41.223(256B,34CFR300) and this rule, an educational service agency must provide for the
education of children with disabilities in the least restrictive environment, as required by this chapter.

281—41.225 Reserved.

281—41.226(256B,34CFR300) Early intervening services.

41.226(1) General. An AEA or LEA may not use more than 15 percent of the amount the AEA
or LEA receives under Part B of the Act for any fiscal year, less any amount reduced by the AEA
or LEA pursuant to rule 281—41.205(256B,34CFR300), if any, in combination with other amounts,
which may include amounts other than education funds, to develop and implement coordinated, early
intervening services, which may include interagency financing structures, for students in kindergarten
through grade 12, with a particular emphasis on students in kindergarten through grade 3, who are not
currently identified as needing special education or related services, but who need additional academic
and behavioral support to succeed in a general education environment.

41.226(2) Activities. In implementing coordinated, early intervening services under this rule, an
AEA or LEA may carry out activities that include:

a. Professional development, which may be provided by other entities, for teachers and
other school staff to enable such personnel to deliver scientifically based academic and behavioral
interventions, including scientifically based literacy instruction and, where appropriate, instruction on
the use of adaptive and instructional software; and
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b. Providing educational and behavioral evaluations, services, and supports, including
scientifically based literacy instruction.

41.226(3) Construction. Nothing in this rule shall be construed to either limit or create a right to
FAPE under Part B of the Act or to delay appropriate evaluation of a child suspected of having a disability.

41.226(4) Reporting: in general. Each AEA or LEA that develops and maintains coordinated, early
intervening services under this rule must annually report to the SEA on:

a. The number of children served under this rule who received early intervening services; and

b.  The number of children served under this rule who received early intervening services and
subsequently receive special education and related services under Part B of the Act during the preceding
two-year period.

41.226(5) Reporting: disproportionality. If an LEA is required to reserve the maximum amount
available under this rule for early intervening services because of a determination of significant
disproportionality under rule 281—41.646(256B,34CFR300), that LEA must make additional reports
on the use of funds under this rule and rule 281—41.646(256B,34CFR300), as required by the SEA.

41.226(6) Coordination with ESEA. Funds made available to carry out this rule may be used to carry
out coordinated, early intervening services aligned with activities funded by and carried out under the
ESEA if those funds are used to supplement, and not supplant, funds made available under the ESEA
for the activities and services assisted under this rule.

281—41.227 Reserved.

281—41.228(256B,34CFR300) State agency eligibility. Any state agency that desires to receive
a subgrant for any fiscal year under rule 281—41.705(256B,34CFR300) must demonstrate to the
satisfaction of the state that all children with disabilities who are participating in programs and projects
funded under Part B of the Act receive FAPE, and that those children and their parents are provided all
the rights and procedural safeguards described in this chapter; and the agency meets the other conditions
of this chapter that apply to LEAs.

281—41.229(256B,34CFR300) Disciplinary information.

41.229(1) Requirement of transmittal of disciplinary records. Pursuant to lowa Code section
279.9A, the state requires that a public agency include in the records of a child with a disability a
statement of any current or previous disciplinary action that has been taken against the child and
transmit the statement to the same extent that the disciplinary information is included in, and transmitted
with, the student records of children without disabilities.

41.229(2) Contents of transmittal. The transmittal shall include an accurate record of any suspension
or expulsion actions taken and the basis for those actions taken. It may include any other information
that is relevant to the safety of the child and other individuals involved with the child, to the extent that
information is transmitted for children without disabilities.

41.229(3) Additional contents of transmittal. If the child transfers from one school to another, the
transmission of any of the child’s records must include both the child’s current IEP and any statement of
current or previous disciplinary action that has been taken against the child.

41.229(4) When transmittal must occur. Pursuant to Iowa Code section 279.9A, a transmittal of
records under this rule shall occur if requested by officials of the school to which the student seeks to
transfer or has transferred.

41.229(5) Additional state law requirement. Pursuant to lowa Code section 279.9A, this rule applies
also to accredited nonpublic schools, as well as AEAs.

281—41.230(256B,34CFR300) SEA flexibility. The department reserves to itself the flexibility
provided by 34 CFR Section 300.230.

281—41.231 to 41.299 Reserved.
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DIVISION V
EVALUATION, ELIGIBILITY, IEPs, AND PLACEMENT DECISIONS

281—41.300(256B,34CFR300) Parental consent and participation.

41.300(1) Parental consent for initial evaluation.

a. General.

(1) The public agency proposing to conduct an initial evaluation to determine if a child
qualifies as a child with a disability under this chapter must, after providing notice consistent with
rules 281—41.503(256B,34CFR300) and 281—41.504(256B,34CFR300), obtain informed consent,
consistent with rule 281—41.9(256B,34CFR300), from the parent of the child before conducting the
evaluation.

(2) Parental consent for an initial evaluation must not be construed as consent for initial provision
of special education and related services.

(3) The public agency must make reasonable efforts to obtain the informed consent from the parent
for an initial evaluation to determine whether the child is a child with a disability.

b.  Special rule: initial evaluation for a child who is a ward of the state and not residing with
a parent. For initial evaluations only, if the child is a ward of the state and is not residing with the
child’s parent, the public agency is not required to obtain informed consent from the parent for an initial
evaluation to determine whether the child is a child with a disability if:

(1) Despite reasonable efforts to do so, the public agency cannot discover the whereabouts of the
parent of the child,;

(2) The rights of the parents of the child have been terminated in accordance with state law; or

(3) The rights of the parent to make educational decisions have been subrogated by a judge in
accordance with state law and consent for an initial evaluation has been given by an individual appointed
by the judge to represent the child.

c.  Parental refusal to provide consent for initial evaluation.

(1) If the parent of a child enrolled in public school or seeking to be enrolled in public school
does not provide consent for initial evaluation under 41.300(1)“a,” or the parent fails to respond
to a request to provide consent, the public agency may, but is not required to, pursue the initial
evaluation of the child by utilizing the procedural safeguards in this chapter, including the mediation
procedures under rule 281—41.506(256B,34CFR300) or the due process procedures under rules
281—41.507(256B,34CFR300) to 281—41.516(256B,34CFR300), if appropriate, except to the extent
inconsistent with state law relating to such parental consent.

(2) The public agency does not violate its obligation under rules 281—41.111(256B,34CFR300)
and 281—41.301(256B,34CFR300) to 281—41.311(256B,34CFR300) if it declines to pursue the
evaluation under 41.300(1) “c”’(1).

41.300(2) Parental consent for services.

a. A public agency that is responsible for making FAPE available to a child with a disability must
obtain informed consent from the parent of the child before the initial provision of special education and
related services to the child.

b.  The public agency must make reasonable efforts to obtain informed consent from the parent for
the initial provision of special education and related services to the child.

c.  If the parent of a child fails to respond to a request for, or refuses to consent to, the initial
provision of special education and related services, the public agency:

(1) May not use the procedural safeguards in this chapter, including the mediation
procedures rule 281—41.506(256B,34CFR300) or the due process procedures under rules
281—41.507(256B,34CFR300) through 281—41.516(256B,34CFR300) in order to obtain agreement
or a ruling that the services may be provided to the child;

(2) Will not be considered to be in violation of the requirement to make FAPE available to the child
because of the failure to provide the child with the special education and related services for which the
parent refuses to or fails to provide consent; and
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(3) Is not required to convene an IEP team meeting or develop an IEP under rules
281—41.320(256B,34CFR300) and 281—41.324(256B,34CFR300) for the child.

d. If, at any time subsequent to the initial provision of special education and related services, the
parent of a child revokes consent in writing for the continued provision of special education and related
services, the public agency:

(1) May not continue to provide special education and related services to the child, but must provide
prior written notice in accordance with rule 281—41.503(256B,34CFR300) before ceasing the provision
of special education and related services;

(2) May not use the procedural safeguards in this chapter, including the mediation
procedures rule 281—41.506(256B,34CFR300) or the due process procedures under rules
281—41.507(256B,34CFR300) through 281—41.516(256B,34CFR300) in order to obtain agreement
or a ruling that the services may be provided to the child;

(3) Will not be considered to be in violation of the requirement to make FAPE available to the child
because of the failure to provide the child with further special education and related services; and

(4) Is not required to convene an IEP team meeting or develop an IEP under rules
281—41.320(256B,34CFR300) and 281—41.324(256B,34CFR300) for the child for further provision
of special education and related services.

41.300(3) Parental consent for reevaluations.

a. General. Subject to 41.300(3)“b "

(1) Each public agency must obtain informed parental consent, in accordance with 41.300(1) “a, ”
prior to conducting any reevaluation of a child with a disability.

(2) If the parent refuses to consent to the reevaluation, the public agency may, but is not required
to, pursue the reevaluation by using the consent override procedures described in 41.300(1) “c.”

(3) The public agency does not violate its obligation under rules 281—41.111(256B,34CFR300)
and 281—41.301(256B,34CFR300) to 281—41.311(256B,34CFR300) if it declines to pursue the
evaluation or reevaluation.

b.  Exception. The informed parental consent described in 41.300(3) “a
the public agency can demonstrate that:

(1) It made reasonable efforts to obtain such consent; and

(2) The child’s parent has failed to respond.

41.300(4) Other consent requirements.

a.  When parental consent not required. Parental consent is not required before:

(1) A review of existing data as part of an evaluation or a reevaluation; or

(2) Administration of a test or other evaluation that is administered to all children unless, before
administration of that test or evaluation, consent is required of parents of all children.

b.  Additional consent requirements. In addition to the parental consent requirements described
in subrules 41.300(1) through 41.300(3), the state may require parental consent for other services and
activities under Part B of the Act and of this chapter if it ensures that each public agency in the state
establishes and implements effective procedures to ensure that a parent’s refusal to consent does not
result in a failure to provide the child with FAPE.

c.  Limitation on public agency’s use of failure to give consent. A public agency may not use a
parent’s refusal to consent to one service or activity under subrules 41.300(1) through 41.300(3) or
paragraph 41.300(4) “b”" to deny the parent or child any other service, benefit, or activity of the public
agency, except as required by this chapter.

d.  Children who are home schooled or placed by their parents in private schools.

(1) Ifa parent of a child who is home schooled or placed in a private school by the parents at their
own expense does not provide consent for the initial evaluation or the reevaluation, or the parent fails to
respond to a request to provide consent, the public agency may not use the consent override procedures
described in 41.300(1) “c”” and 41.300(3) “a”’; and

(2) The public agency is not required to consider the child as eligible for services under rules
281—41.132(256B,34CFR300) to 281—41.144(256B,34CFR300).

i%)

need not be obtained if
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e. Documenting reasonable efforts. To meet the reasonable efforts requirement in
41.300(1)“a’(3), 41.300(1)“b(1), 41.300(2)“h,” and 41.300(3)“b’(1), the public agency must
document its attempts to obtain parental consent using the procedures in subrule 41.322(4).

41.300(5) Parent participation. The identification process shall include interactions with the
individual, the individual’s parents, school personnel, and others having specific responsibilities for or
knowledge of the individual. AEA and LEA personnel shall seek active parent participation throughout
the process, directly communicate with parents, and encourage parents to participate at all decision

points.
[ARC 8387B, IAB 12/16/09, effective 1/20/10]

281—41.301(256B,34CFR300) Full and individual initial evaluations.

41.301(1) General. Each public agency must conduct a full and individual initial evaluation, in
accordance with rules 281—41.304(256B,34CFR300) to 281—41.306(256B,34CFR300), before the
initial provision of special education and related services to a child with a disability under this chapter.

41.301(2) Request for initial evaluation. Consistent with the consent requirements in rule
281—41.300(256B,34CFR300), either a parent of a child or a public agency may initiate a request for
an initial evaluation to determine if the child is a child with a disability.

41.301(3) Procedures for initial evaluation. The initial evaluation:

a. Must be conducted within 60 calendar days of receiving parental consent for the evaluation;

b.  Must consist of procedures:

(1) To determine if the child is a child with a disability under this chapter; and

(2) To determine the educational needs of the child.

41.301(4) Exception. The time frame described in 41.301(3) “a” does not apply to a public agency
if:

a. The parent of a child repeatedly fails or refuses to produce the child for the evaluation; or

b. A child enrolls in a school of another public agency after the relevant time frame in
41.301(3)“a” has begun, and prior to a determination by the child’s previous public agency as to
whether the child is a child with a disability under this chapter.

41.301(5) Applicability of exception in 41.301(4) “b.” The exception in 41.301(4) “b " applies only
if the subsequent public agency is making sufficient progress to ensure a prompt completion of the
evaluation and the parent and the subsequent public agency agree to a specific time when the evaluation
will be completed.

41.301(6) Content of full and individual initial evaluation. The purpose of the evaluation is to
determine the educational interventions that are required to resolve the presenting problem, behaviors of
concern, or suspected disability, including whether the educational interventions are special education.
An evaluation shall include:

a. A nobjective definition of the presenting problem, behaviors of concern, or suspected disability.

b.  Analysis of existing information about the individual, as described in 41.305(1) “a.”

c.  Identification of the individual’s strengths or areas of competence relevant to the presenting
problem, behaviors of concern, or suspected disability.

d.  Collection of additional information needed to design interventions intended to resolve the
presenting problem, behaviors of concern, or suspected disability, including, if appropriate, assessment
or evaluation of health, vision, hearing, social and emotional status, general intelligence, academic
performance, communicative status, adaptive behavior and motor abilities.

281—41.302(256B,34CFR300) Screening for instructional purposes is not evaluation. The
screening of a student by a teacher or specialist to determine appropriate instructional strategies
for curriculum implementation shall not be considered to be an evaluation for eligibility for special
education and related services.
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281—41.303(256B,34CFR300) Reevaluations.

41.303(1) General. A public agency must ensure that a reevaluation of each child with a disability is
conducted in accordance with rules 281—41.304(256B,34CFR300) to 281—41.311(256B,34CFR300):

a. If the public agency determines that the educational or related services needs, including
improved academic achievement and functional performance, of the child warrant a reevaluation; or

b.  If the child’s parent or teacher requests a reevaluation.

41.303(2) Limitation. A reevaluation conducted under subrule 41.303(1):

a. May occur not more than once a year, unless the parent and the public agency agree otherwise;
and

b.  Must occur at least once every three years, unless the parent and the public agency agree that
a reevaluation is unnecessary.

281—41.304(256B,34CFR300) Evaluation procedures.

41.304(1) Notice. The public agency must provide notice to the parents of a child with a disability,
in accordance with rule 281—41.503(256B,34CFR300), that describes any evaluation procedures the
agency proposes to conduct.

41.304(2) Conduct of evaluation. In conducting the evaluation, the public agency must:

a. Use a variety of assessment tools and strategies to gather relevant functional, developmental,
and academic information about the child, including information provided by the parent, that may assist
in determining:

(1) Whether the child is a child with a disability under this chapter; and

(2) The content of the child’s IEP, including information related to enabling the child to be involved
in and progress in the general education curriculum (or for a preschool child, to participate in appropriate
activities);

b.  Not use any single measure or assessment as the sole criterion for determining whether a child
is a child with a disability and for determining an appropriate educational program for the child; and

¢.  Use technically sound instruments that may assess the relative contribution of cognitive and
behavioral factors, in addition to physical or developmental factors.

41.304(3) Other evaluation procedures. Each public agency must ensure that:

a. Assessments and other evaluation materials used to assess a child under this chapter:

(1) Are selected and administered so as not to be discriminatory on a racial or cultural basis;

(2) Are provided and administered in the child’s native language or other mode of communication
and in the form most likely to yield accurate information on what the child knows and can do
academically, developmentally, and functionally, unless it is clearly not feasible to so provide or
administer;

(3) Are used for the purposes for which the assessments or measures are valid and reliable;

(4) Are administered by trained and knowledgeable personnel; and

(5) Are administered in accordance with any instructions provided by the producer of the
assessments.

b.  Assessments and other evaluation materials include those tailored to assess specific areas of
educational need and not merely those that are designed to provide a single general intelligence quotient.

c. Assessments are selected and administered so as best to ensure that if an assessment is
administered to a child with impaired sensory, manual, or speaking skills, the assessment results
accurately reflect the child’s aptitude or achievement level or whatever other factors the test purports to
measure, rather than reflecting the child’s impaired sensory, manual, or speaking skills (unless those
skills are the factors that the test purports to measure).

d.  The child is assessed in all areas related to the suspected disability, including, if appropriate,
health, vision, hearing, social and emotional status, general intelligence, academic performance,
communicative status, and motor abilities.

e.  Assessments of children with disabilities who transfer from one public agency to another public
agency in the same school year are coordinated with those children’s prior and subsequent schools,
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as necessary and as expeditiously as possible, consistent with 41.301(4) “h” and 41.301(5), to ensure
prompt completion of full evaluations.

f- The evaluation of each child with a disability under rules 281—41.304(256B,34CFR300)
to 281—41.306(256B,34CFR300) is sufficiently comprehensive to identify all of the child’s special
education and related services needs, whether or not commonly linked to the disability category in
which the child has been classified.

g Assessment tools and strategies that provide relevant information that directly assists persons
in determining the educational needs of the child are provided.

281—41.305(256B,34CFR300) Additional requirements for evaluations and reevaluations.

41.305(1) Review of existing evaluation data. As part of an initial evaluation, if appropriate, and as
part of any reevaluation under this chapter, the IEP team and other qualified professionals, as appropriate,
must:

a. Review existing evaluation data on the child, including:

(1) Evaluations and information provided by the parents of the child,;

(2) Current classroom-based, local, or state assessments, and classroom-based observations; and

(3) Observations by teachers and related services providers; and

b.  On the basis of that review, and input from the child’s parents, identify what additional data, if
any, are needed to determine:

(1) Whether the child is a child with a disability, as defined in this chapter, and the educational
needs of the child or, in the case of a reevaluation of a child, whether the child continues to have such a
disability, and the educational needs of the child,

(2) The present levels of academic achievement and related developmental needs of the child;

(3) Whether the child needs special education and related services, or in the case of a reevaluation
of a child, whether the child continues to need special education and related services; and

(4) Whether any additions or modifications to the special education and related services are needed
to enable the child to meet the measurable annual goals set out in the IEP of the child and to participate,
as appropriate, in the general education curriculum.

41.305(2) Conduct of review. The group described in subrule 41.305(1) may conduct its review
without a meeting.

41.305(3) Source of data. The public agency must administer such assessments and other evaluation
measures as may be needed to produce the data identified under subrule 41.305(1).

41.305(4) Requirements if additional data are not needed.

a. If the IEP team and other qualified professionals, as appropriate, determine that no additional
data are needed to determine whether the child continues to be a child with a disability or to determine
the child’s educational needs, the public agency must notify the child’s parents of:

(1) The determination and the reasons for the determination; and

(2) The right of the parents to request an assessment to determine whether the child continues to
be a child with a disability and to determine the child’s educational needs.

b.  The public agency is not required to conduct the assessment described in 41.305(4) “a”(2)
unless requested to do so by the child’s parents.

41.305(5) Evaluations before change in eligibility.

a. Except as provided in 41.305(5) “b, ” a public agency must evaluate a child with a disability in
accordance with these rules before determining that the child is no longer a child with a disability.

b.  The evaluation described in 41.305(5) “a” is not required before the termination of a child’s
eligibility under this chapter due to graduation from secondary school with a regular diploma, or due to
exceeding the age eligibility for FAPE under state law.

c. For a child whose eligibility terminates under circumstances described in 41.305(5)“b,”
a public agency must provide the child with a summary of the child’s academic achievement and
functional performance, which shall include recommendations on how to assist the child in meeting
the child’s postsecondary goals.
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41.305(6) At no cost to parent. Evaluations or reevaluations under this chapter, including any outside
consultations or evaluations, shall be at no cost to the parent. AEAs or LEAs may access a parent’s
private insurance or public benefits or insurance, however, provided that a parent gives informed consent
consistent with rule 281—41.9(256B,34CFR300) and subrules 41.154(4) and 41.154(5).

281—41.306(256B,34CFR300) Determination of eligibility.

41.306(1) General. Upon completion of the administration of assessments and other evaluation
measures:

a. A group of qualified professionals and the parent of the child determine whether the child is a
child with a disability, as defined in this chapter, in accordance with subrule 41.306(3) and the educational
needs of the child; and

b.  The public agency provides a copy of the evaluation report and the documentation of
determination of eligibility at no cost to the parent.

41.306(2) Special rule for eligibility determination. A child must not be determined to be a child
with a disability under this chapter:

a. If the determinant factor for that determination is:

(1) Lack of appropriate instruction in reading, including the essential components of reading
instruction, as defined in Section 1208(3) of the ESEA;

(2) Lack of appropriate instruction in math; or

(3) Limited English proficiency; and

b.  If the child does not otherwise meet the eligibility criteria under this chapter.

41.306(3) Procedures for determining eligibility and educational need.

a. Ininterpreting evaluation data for the purpose of determining if a child is a child with a disability
under this chapter, and the educational needs of the child, each public agency must:

(1) Draw upon information from a variety of sources, including aptitude and achievement tests,
parent input, and teacher recommendations, as well as information about the child’s physical condition,
social or cultural background, and adaptive behavior; and

(2) Ensure that information obtained from all of these sources is documented and carefully
considered.

b.  If a determination is made that a child has a disability and needs special education and related
services, an IEP must be developed for the child in accordance with these rules.

c¢.  All determinations of eligibility must be based on the individual’s disability (progress and
discrepancy) and need for special education.

41.306(4) Director’s certification. If a child is determined to be an eligible individual pursuant to
these rules, the AEA director of special education shall certify the individual’s entitlement for special
education. A confidential record, subject to audit by the department, registering the name and required
special education and related services of each eligible individual shall be maintained by the AEA, and
provision shall be made for its periodic revision.

281—41.307(256B,34CFR300) Specific learning disabilities.

41.307(1) General. The state adopts, consistent with rule 281—41.309(256B,34CFR300), criteria
for determining whether a child is an eligible individual on the basis of a specific learning disability as
defined in subrule 41.50(10). In addition, the criteria adopte